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OPTAHW3ATOP

LleHTp MeXAyHapoAHbIX U CPaBHUTENbHO-MPABOBbIX WCCNEeA0BaHWUA — POCCUMCKUIA HEKOMMEPYECKUN
HenpaBUTeNbCTBEHHbIW think tank, KoTopblii MPOBOAUT MCCNEeLOBaHMSA MO BOMPOCAM MeXAyHapOLHOro
nybAMYHOrO M YacTHOro nMpaBa, a TakXke CPAaBHUTENIbHOMO MPaBOBEAEHUS, MMEKLWMM cTpaTernyeckoe
3HayeHwue gns Poccuiickon Pepfepaumm M poCCUNCKUX KOMMAHUA.

B pamkax peanusaumm npoektoB LleHTp co3paét nnatdopMmy pans  obcyxpeHus Mexay BCeMu
3aMHTEpPeCcoBaHHbIMKM CTOPOHaMK, BK/OYas rOCYAapCTBEHHble opraHbl U busHec. LleHTp okasbiBaeT
3KCMEePTHYI0 MoAAepXXKy POCCUCKMM AeNeraunam B MexayHapoaHbix opraHmsaumsax (ISA, UNIDROIT u gp.),
B kayecTBe HabntogaTens npuHuMaet yyactne B pabote UNCITRAL. Kak HekoMMepyeckas opraHn3aums
LleHTp perynspHo NpoBOANT MEPONPUATUSA B Pa3finiHbix popMaTax A 0TKPbITOro 06CyXXAeHNSA akTyalbHbIX
BOMPOCOB C 3KCMEepPTHbIM CO0BLLECTBOM, roCyAapCTBEHHbIMM OpraHaMun 1 BusHecoMm, a Takxe NpakTUKo-
OpPVEHTMPOBaHHbIe CEMUHAPHI.

LleHTp Takxke peanusyeT NpoeKTbl, HanpaBfieHHble Ha MOMyNSpPU3aLMUI0 MU3YYeHUS MeXAYHapOoAHOro
npaBa, B TOM 4uciie exerogHyto npemuio «MexpyHapogHoe npaso B XXI Beke», JleTHioto LUkony mo
MexayHaponHoMy nybnuyHoMy npasy. [locTosiHHO nononHsiemas Bubnuoteka LleHTpa npepocTaBnser
LOCTYN K NevyaTHbIM U3AaHMAM U MHGOPMALMOHHBIM pecypcaM no MexxayHapoaHoMYy ny6nYHOMY, YaCTHOMY
npaBy U CPaBHUTENIbHOMY MPaBOBEAEHMIO HA PA3INYHbIX A3blKaX.

ORGANIZER

The International and Comparative Law Research Center is a Russian non-profit non-governmental
think tank that conducts research on various issues of public and private international law as well as
comparative law that are strategically important for the Russian Federation and Russian business.

Within the framework of different projects, the Center creates a platform for negotiation between all
participating stakeholders, including government and business entities. The Center provides expert
support to the Russian delegations to the international organizations (ISA, UNIDROIT, etc.), it takes part in
the work of UNCITRAL as an observer. As an independent organization, the Center regularly holds events
in various formats for open discussion of relevant topics with the expert community, public authorities,
business, as well as practice-oriented seminars and workshops.

The Center also implements projects aimed at promoting the study of international law, including the
annual International Law in the XXI Century Award and the Summer School on Public International Law.
The Center’s constantly replenished Library provides access to printed publications and online resources
on public and private international law, as well as comparative law in different languages.

Kapaweésckas HabepexHas, A.14, k.3, r. MockBa, Poccug, 119017 +7 495 640-65-65
14 bldg. 3 Kadashevskaya Naberezhnaya, Moscow, 119017, Russia info@iclrc.ru www.iclrc.ru
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NPEAVWCNOBUE

11 anpens 2020 ropga B pamkax lNetepbyprckoro MexxayHapogHoro HKOpuaunyeckoro @opyma 9 2: 3akoHbl
KopoHaBupyca* LleHTp MeXAyHapoAHbIX W  CPaBHWUTENIbHO-MPaBOBbIX WCCNeAOBaHWA  MPOBEN
LOVCKYCCUOHHYIO ceccuio «dABnsetcs M Gopc-MaxkopoM cama 3nuaeMus Unm e€ nocnefncTBus?».
ObcyxeHe JAHHOW TeMbl C MPUBAEYEHMEM MHOCTPAHHbLIX 3KCMEPTOB ObII0 OPraHM30BaHO C LENbio
060bWeHNs N MCNoNb30BaHWUS NPAKTUKKM APYrUx CTpaH Ans GpopMMpoOBaHUS POCCUMICKOM MO3ULUKM MO
aKkTyallbHOMY BOMPOCY BAWSHUSA MNaHOAEMUM KOpPOHaBWMpyca W Mep rocypapctB no bopbbe ¢ ero
pacrnpocTpaHeHMeM Ha rpaX4aHCKo-NpaBoBble OTHOLWEHUS. Ero pesynbTaTbl MOryT cTaTb OCHOBOW A1
bopMmMpoBaHMA 0BLLMX CUCTEMHBIX MPUHLMMOB, NMOHATHLIX BM3HECMeHaM pa3HbiX CTpaH, B TOM 4Yucie
BOBJIEYEHHbIX B MEXAYHAPOLHYI0 TOProBto.

Bo BCTynuTenibHOM cfioBe oT opraHusaTopa Buktopusa MaHbko (FeHepanbHbit gupekTop LleHTpa) otmeTuna
HeobXOAMMOCTb B CPaBHUTENbHO-MPABOBbLIX WCCNEAOBAaHUSAX MO BAUSHWIO MNaHLEMUM B CBeTe
becnpeuefeHTHbIX OrpaHUYMTENbHBIX Mep, MPUHATLIX y>Ke bonee yem 80 cTpaHamum.

MopepaTop auckyccum AnToH MeaHos (Hayuwbiii pykosoguTens QakynbTeTa npasa, PykosoguTenb
JenapTaMeHTa AMcUMNANH YacTHoro npasa, HNY «Bbicluas wkona aKoHOMUKM») pacckasan o KoHLenuum
Henpeom#o/MMOI CWibl B poccuitckoM npase. IHpuko [enb Mpato (Mpodeccop rpaxmaHckoro npasa,
Pumcknin yHusepcuteT Jla CanueHua) B cBoeit npeseHTauum KocHysca obLimMx BOMpoCOB AOr0BOPHOro
npaBa, NO3BOSIOLMX B UCKITIOYUTENbHbBIX ClyYasiX pacTOPrHyTb KOHTPAKT b0 N3MeHUTb ero aencTeue.
06 ocobeHHocTsax KBanudmKaumm BCrbllLeK KOPOHaBMpYyca U NPUHATLIX Mep kak dopc-maxopa B Kutae
pacckasan AH Jlblonc (Ynpasngwowmii napTHEpP nekuHckoro oduca, Mayer Brown). ®nopuan XanHonep
(JoueHT, BeHcknin yHmueepcuteT umenn 3urmynpa ®Ppeiipal onvcan peicteus Aesctpum no bopbbe co
BcnbiwkamMm COVID-19, no3BongioLLme noTeHLManbHO 3a9BAATb 0 AeNCTBUMN dopc-Maxopa.

B HacToswweM cbopHMKe npeacTaBiaeHbl MaTepuasbl, KOTOpble IErIX B OCHOBY BbICTYMJEHWI Y4AaCTHUKOB
B X0[le aHHOWN AUCKYCCUOHHOW CECCUN.

* CneumanbHblil PopyM, KOTopbIA NpoLWwEn B oHnainH-dopmate 10-12 anpens 2020 roga. URL: https://spblegalforum.com/.
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FOREWORD

On April 11, 2020, within the framework of St. Petersburg International Legal Forum 9 '2: Rule of
Corona*, the International and Comparative Law Research Center held the discussion session on the
topic “Is it the Epidemic itself or its Outcomes that Make a Force Majeure?”. A discussion of legal issues
emanating from this topic, with foreign experts” involvement and overview of other countries’ practices,
has been designed to contribute to the development of Russia’s approach to the acute legal problem
of how COVID-19 and states’ measures affect private-law transactions. The outcome of this discussion
may contribute to the shaping of general systemic principles clear to business people around the globe,
including those involved in international trade.

In her welcome speech, Victoria Manko (General Director of the Center) stressed the need for comparative
law studies of the impact of the pandemic in the light of unparalleled restrictive measures taken so far
by more than 80 countries.

The moderator of the discussion Anton lvanov (Academic Supervisor, Faculty of Law, School Head, School
of Private Law, National Research University Higher School of Economics] told about the concept of
force majeure in Russia. The focal points of Enrico del Prato’s presentation (Professor of Civil Law, The
Sapienza University of Rome) were on the issues common to contractual law of many countries allowing
in the extraordinary circumstances to terminate or to cure a contract. lan Lewis (Managing Partner of
the Beijing office, Mayer Brown) explained the difficulties of the qualification of the COVID-19 outbreaks
and taken measures as force majeure in China. Florian Heindler (Assistant Professor in Law, Sigmund
Freud University of Vienna) articulated how Austria had been coping with the COVID-19 outbreaks and

how these measures present the opportunities for many to claim force majeure.

The collected works produced here contain the papers of the participants they used while presenting in
the course of the discussion session.

* A special Forum held on April 10-12, 2020, in the online format. URL: https://spblegalforum.com/.
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BUKTOPWA MAHbKO*

[lpuBeTCTBEHHOE CNOBO™™

[obpbin geHb, yBaxkaeMble konnern!

A papa np1BeTCTBOBATb Y4ACTHUKOB AMCKYCCUU U BCEX, KTO CMOTPUT Hac
cerofHs oHamH.

XoTtena 6bl no3gpaBuTb 1 nobnarogaputb oprkommuteT NeTepbyprckoro
MexgayHapopHoro FOpuanyeckoro @opyma, KOTOpPbIN HaLLEN HOBblE TEMY
n opmMar, oTBeYatoLLMe BbI30BaM BPEMEHU, COXPAaHMB ypPOBEHb CIMKEPOB
M KayecTBO AUCKYCCUN.

LI,eHTp MeXOyHapoAHblX W CpPaBHUTENIbHO-MPaBOBbIX I/ICCJ'IeJJ,OBaHMI‘/’I,
KOTOprVI A BO3rj1aBndi, npoBoanUT nccnenoBaHnd, a Takxke opraHmsyeT
pa3siM4HOro pona 06cy)K}J,eHl/IFI aKTyaJibHbIX BOMNPOCOB C TOYKW 3peHUnd
MeXAyHapoaHOro n CpaBHUTEJIbHOIO NpaBa.

XoTsiv opmMaTHaluero obcyxaeHNs, M akTyanbHOCTb TEMbI MPOAUKTOBAHbI
4pe3BblYalHO NeYasbHbIMU 06CTOATENLCTBAMM, 1 HALEKCh, YTO BbIBOAHI,
K KOTOPbIM Mbl MPUAEM CerofHs, CTaHyT OCHOBOW [ANA MNPUHATUSA
npaBU/bHbIX, IOPUANYECKN BbIBEPEHHbIX pelleHui. W B bypyuwieM 370
MO3BOJIUT BCTPeYaTb CXOXMe BbI30Bbl BO BCEOPYXWUU C HOPULAMNYECKOWN
TOYKW 3pEHMS.

CTpeMuTenbHO pa3BuMBalOLWAACA MNaHAEMUS KOPOHaBMpyca, MOMUMO
CEepbE3HON yrpo3bl >KWU3HWM NI0fAeN, crnposouupoBana BBeAeHMe
BecnpeuefeHTHbIX OrpaHUYUTENbHBIX Mep B OTHOWeEHWW busHeca no
BCEMY MUpY.

BO3 oduumnanbHo obbvasuna COVID-19 asnupgemMuein BCEMUPHOTO
macwTaba 11 MapTa, n Ha HacTosawmi MoMmeHT Bonee 80 cTpaH BBEM
pPa3HOro poAa orpaHnyYnTeNbHble Mepbl, KOTOPble MOTYT pacCMaTpMBaThbCS
Kak popc-maxop.

B pe3ynbraTe MHOXeCTBO [OrOBOPHbIX 00493aTenbCTB  OKasanuchb
B CUTyauuu BbIHY>XAEHHON nay3bl 0e3 BHATHOro cpoka [encTBuS.
370 0bpywnno Ha y4acTHMKOB TakMX MPaBOOTHOLUEHWW CepbE3Hble
3KOHOMMWYEeCKME PUCKM B OTCYTCTBUE MOHATHON topuamnyeckon basel ong
X NENCTBUN.

B 3Ton cBA3n BaxHo obcyauTb, ABNfeTCH N cama naHgemus ¢dopc-
MaXOpOM UM e TakuMM 06CToATeNbCTBOM ABNAETCA BBEAEHMe
Pa3fINYHbIX PEXMMOB — OT CaMOMU30NALUN FPaXXAaH U NMPUOCTAHOBIIEHUSA
LEeATeNbHOCTN OTAENbHbIX BWAOB OPUAMYECKUX NWL, OO0 BBeLeHUd
MOTHOLEHHOMO pPeXmnMa YpesBblYaHOM CUTYaL K.

I'IpM 3TOM KaK W naHgemMmda B LeJsIoOM, OaHHad npo6neMa HOCUT

* C 2018 ropa - leHepanbHbli gupekTop LleHTpa MexayHapofHbIX U CpaBHWUTENbHO-NPaBOBbLIX WCCNeAoBaHUA. PaHee 3aHWMana nosuuuio
aKcnepTa no MexayHapofHoMy nybnnyHoMy rnpasy, noMollHuKa [eHepanbHoro aupektopa LieHTpa, perynsipHo npuHMMana yyacte B ceccusx
UNCITRAL B cocTaBe poccuiickow fenerauun. o npuxona B LleHTp paboTana B MoCKoBCKMX lopuamyeckmnx Grupmax, KOHCYbTUPYS MO pasinyHbIM
BOMPOCaM MeXayHaponHOro npasa.

** TekcT NpMBEAEH Ha A3blke OPUTKHaNa 1 B pefakuuu, NpefocTaBNeHHON aBTOPOM, C HE3HAUUTENbHBIMU PeAAKTOPCKUMU NpaBKaMm.

o EITE . 6



TPaHCrpaHWYHbIM XxapakTep W TpebyeT wwupokoro obcyxaeHnsa u
KOOpAMHaLMM OeNCTBUIA pasHbiX cTpaH. [1peactaBnseTca Yype3BblYaHO
BaXHbIM MO3TOMy CpaBHWTbL W 00CYyAWTb MOAXOAbI, CYLLECTBYHOLLNE

B Pas3fiMyHbIX OPUCAMKUMAX, YXKE CTONKHYBLUMXCS C YyKa3aHHbIMU
npobnemamu.

HanomHto, uto Knutait BBEN orpaHmnymnTenbHblie Mepbl ¢ 23 aHBaps, Vitanus
- ¢ 10 maprta, Asctpus - ¢ 16 mapta, Poccns - ¢ 30 mapTa, 1 9 paga,

YTO CerofHs B Hallewn OUCKYCCUM yHaCTBYHOT aKCNepTbl — NpeactaBuUTesin
nepeyvymncneHHbIX CTpaH.

Mepepato cnoBo MofepaTopy ceccun AHTOHY AnekcaHapoBudy MBaHoBy
NS nocnepytollero obcy>xaeHums.

’Kenato BceM NiaoL0TBOPHOWM U MHTEpPeCHOW aAnckyccuu!



VICTORIA MANKO*

Welcoming Remarks™**

Good afternoon, dear colleagues!

| am happy to welcome all participants of the discussion and all those
watching us online today.

| would like to begin with congratulating and thanking the Organizing
Committee of the St. Petersburg International Legal Forum that has
managed to find a new format and theme that respond to the challenges
of the day, all while maintaining the high level of speakers and the
quality of discussion.

The International and Comparative Law Research Center where
| am General Director, carries out research and organizes various
discussions of the topical issues from the standpoint of international
and comparative law.

Although both the format of our discussion and the urgency of the topic
stem from extremely dire circumstances, | hope that the conclusions
that we come to today will serve as a foundation for the best and legally
well-considered solutions. | also hope that in the future they will allow
us to meet similar challenges being fully prepared from the legal
perspective.

Apart from posing a serious threat to the lives of numerous people,
the rapidly unravelling COVID-19 pandemic has caused unprecedented
restrictive measures that are being imposed on businesses throughout
the globe.

The WHO officially declared COVID-19 a global pandemic on March 11,
and at present, over 80 countries have introduced restrictions that may
be viewed as force majeure.

As a result, numerous contracts had to be suspended without a clear
date when their performance can be resumed. As a result, their parties
are facing serious economic risks for their legal relations, as they have
no comprehensible legal framework for responding to them.

It is for this reason that it is essential to discuss whether it is the
pandemic itself that constitutes force majeure, or the introduction of
various regimes, from the requirement that individuals stay at home
and suspension of operations of some legal entities to a full-fledged
state of emergency.

Here, just like the pandemic itself, this issue is a cross-border one and
necessitates inclusive discussions and coordination of the measures

* General Director of the International and Comparative Law Research Center since 2018. Before that, she took the position of an Expert on
Public International Law and Assistant General Director, being a regular member of the Russian delegation to UNCITRAL. Before joining the
Center, she worked in Moscow-based international law firms advising clients on international law matters for several years.

** This is a translation of the original text as submitted by the author, with minor editorial changes.
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taken by different countries. It thus appears to be of extreme importance
to compare and discuss the approaches existing in various jurisdictions
already confronted with these problems.

You will recall that China introduced restrictions from January 23; Italy,
from March 10; Austria, from March 16; and Russia, from March 30.

| am happy to see experts representing these countries taking part in
our discussion today.

I now yield the floor to the moderator of this panel, Anton Alexandrovich
Ivanov, who will continue with the presentations.

May we all have a fruitful and engaging discussion!



AHTOH UBAHOB*

MogepaTop

KopoHaBupyc 1 HenpeopgonnMas
cuna B Poccun**

Cpepun Lpyrux BUCKYCCUIA Hallero 3KCTpaopAMHapHOro popyMa MMEHHO
HaLW Kpyrnbli cTon «ABnseTca nn Gopc-MaXkopom cama 3NUAEMUs UK eé
nocnencTBMA?», UCXOLAA U3 €ro Ha3BaHMWs, MecTa B pacnucaHuu u kpyra
y4acTHUKOB, NpeTeHAyeT Ha To, YyTobbl B obLieM Buae onpeaennTb, Kak
KOPOHaBMPYC BAUSIET HA YaCTHOE NpPaBo, Ha NPaBOOTHOLLEHUS C yYacTUeM
YaCTHbIX NUL, TPaXkAaHCKMe NpaBoOTHOLEHMS. YacTHoe NpaBo M3naBHa
perynupyeT CcuTyauuu, Npu KOTOPbIX Pas3jiMyHble 3KCTPaopAMHapHble
obcToATeNnbCcTBa  BTOPralwTCs B HOPMasibHbIM  XOL — FpaXcAaHCKMX
NpaBOOTHOLLUEHWI, co3haBas AN NOCAeAHUX PAa3HOro poda NpensTCTBUS.
Korpa Takve npensTCTBMUA CTAHOBATCS YPE3BbIYAMHO Pa3pyLLUUTENIbHbIMY,
TO nNpaBy MNPWXOAUTCA BHOCUTb CBOM KOPPEKTUBLI, WM3MEHATb WK
npekpaLaTe NPaBoOOTHOLLEHNS, 0cBOBOXAaTb OT OTBETCTBEHHOCTU U T. 4.

9Ty ponb BbINONHSET creunanbHoe NoHATUE, 3aKPenNEHHOe B pa3HblX
npaBoBbIX cUcTemax: vis major, force majeure, act of God, Henpeogonumas
cuna u T. A. HecMoTpsi Ha pa3Hble Ha3BaHWS, CYLLECTBO 3TOMO MOHATUS
oguHakoBo. OHo onpepensieT, Kak U KOrga MOXHO BHOCUTb U3MEHeHUs
B 4aCTHOMpPaBOBble OTHOLUIEHWS MOMMMO BONM UX yvacTHUKoB. OpHako
Nnpu eAuHOM CyLlecTBe KOHKPETHOEe peryinupoBaHue [aHHOro MOHATUS
pasnuyaeTca OT CTpaHbl K CTpaHe. YYacTHUKM Hallero Kpyrioro crona
roToBbl MpPeAcTaBUTb CBOE BWUAEHME MNOHATUSA «popc-Maxkop» B Tex
CTpaHax, KOTopble OHW MpeAcTaBnaioT, 4Tobbl MOXHO 6blno BbipaboTaTth
obLme noaxonbl NPUMEHUTENBHO K 3NMAEMUIN KOPOHaBMpyca. BoaMoxHo,
npexHue noaxoabl K Gopc-MaxKopy, yCTOABLUMECS B MeXAyHapoLHOW
npakTuke, noTpebyloT peBM3nK C YYETOM TOr0, YTO INUAEMMUS OXBaTUNa
BECb MUP, NEPEXOAMUT U3 CTPaHbl B CTPaHy, No-pa3HOMY B KaXLOWN U3 HUX
NposBNSSACH.

A, KakK y4acTHMK [ucKyccuun, cBsi3aHHbIM C Poccuen, npepcrasiio
BalleMy BHMMaHMIO TPAaKTOBKY popc-Maxkopa Ha OCHOBE HaLMOHa bHOTIOo
POCCMICKOro 3aKoHogaTeNnbCTBa. [1pu3HaHne BceMmpHo opraHmsaumen
3npaBooxpaHeruns (BO3) pacnpocTpaHeHus KopoHaBupyca naHaemueit
(Muposoit anupgemueit) n BBegeHue Poccuiickoit QDepepaumen, eé
cybbekTamMm 1 nx LOMKHOCTHBIMU INLLAMU B CBA3M C 3TUM NPUHYAUTENbHbIX
Mep npensaTcTByeT O0ObIYHOM [EATeNbHOCTM YacTHbIX NUL, MOpPOW
3anpeLas e€, NpUYMH[eT yobITKM, MHBIM 06pa3oM HeraTMBHO BIUSET Ha
NX rpakgaHCKo-NpaBoBble OTHOLWeHMUS. B cBolo oyepefb, YacTHbIE NnLa
JIMLWAKTCH BO3MOXHOCTM UCMONHATL CBOM 0093aHHOCTM nepen ApYyriMu

* Mpepcepatens Boicwero ApbutpaxHoro Cyna P® B oTcTaBke, HayuHbiii pykoBogutens QakynsTeTa npaBa, PykoBogutens [lenaptameHTa
AVCLMMIVMH YacTHOro npaBa, HauunoHanbHbIN NcciefoBaTeNlbCKMi YyHUBepCuTeT «Bbiclias wkona 3KOHOMUKM».
** TekcT NpMBeAEH Ha A3blke OPUTMHaNa 1 B pefakuuu, NpefoCcTaBNeHHON aBTOPOM, C He3HAYUTENbHbIMWU PeAaKTOPCKUMU NpaBKaMu.
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NMLAMW, YTO MO3BONSET NOCNEAHUM CTaBUTb BOMPOC O MOHY>XAEHUU UX K
MCMONHEHMIO N 06 UX rpaXkAaHCKO-NPaBOBOM OTBETCTBEHHOCTH'.

OfHUM  ¥3  yCNOBMI  rpakAaHCKO-MpPaBOBOM  OTBETCTBEHHOCTMW,
no obuieMy npaBuiy, SIBASETCS  HaNW4yMe BUHbI, XOTS BO3MOXHa
OTBETCTBEHHOCTb M 6e3 BWHbI, KOTOpas, 04HAaKOo, UCKIOYaeTcs, ecnu
nMeeT MecTo Henpeopmonumas cuna (ct. 401 TK)2. Henpeopmonumas
CUNa Mo PoCCUINCKOMY MpaBy — W eCTb TO MOHATUE, KOTOpPOe B ApYrux
CTpaHax Ha3blBaeTcqd vis major, force majeure, act of God n T. A.
OTeyecTBeHHbIN 3aKoHoLaTeNb onpeaenseT 3To NOHATUE BeCcbMa CKymno
- KaK «4ype3BblYallHble WU HenpegoTBpPaTUMble MPU AAHHbIX YCJIOBUSAX
obcToATenbcTBa». Y HenpeodoAMMON CWAbl, TakuM obpa3oM, nmetoTcs
LBa 00A3aTenbHbIX NpM3HaKka: Ype3Bbl4aMHOCTb U HEMPeAOTBPATUMOCTb,
KOTOPble [O/XKHbI HANIMYeCTBOBaTb B COBOKYMHOCTY.

MoHATME «HenpeoaonnMas cuna» ABASeTCA OLEHOYHbIM, TO €CTb O ero
HaNMYMM NN OTCYTCTBUUN MOXKHO AeNlaTb BbIBOAbI JINLLb NPUMEHUTENbHO
K KOHKPETHOW cuTyauuu. [naBHyl0 poib B ero onpefeseHuu urpatot
cynebHaa npakTvka U LOKTpMHA rpaxzaaHckoro npaga. M3 nx aHanusa
creflyeT, 4TO Ype3Bbl4alWHOCTb - 3T0 o0cobas BPEfOHOCHOCTb, He
BCTpeyvalowasica B 0ObIYHOM >XM3HM JOAen, a HenpeaoTBpaTUMOCTb
- HEBO3MOXHOCTb u3bexaTb BO3LENCTBUSA, [axe 3Has O HEM.
HenpeogonuMmoii cunoit MoryT BbICTynaTb Kak MpUpPoAHbIE KaTaKIn3Mbl,
TaKk ¥ coumanbHele bepcTBus. CrnoBocoyeTaHWe e «MNpU  OaHHbIX
yCIOBUSIX» NpefnosaraeT 0THOCUTENIbHOCTb HEMPEOAONMMOWM CUbl: TO,
4TO MPU OAHUX 0BCTOATENLCTBAX OHA €CThb, @ MPU ApYrux — e€ Het. Takos,
BKpaTLe, MOAXOA rpaxaaHckoro npasa Poccum k dopc-maxopy.

N3 aToro cnepyeT BbIBOA, YTO 3NMAEMUS KOPOHABMpyca MOXeT ObiTb
06CTOATENBCTBOM HEMPEOLOSIMMON CUJTbI MPY HAJIMYUUN COOTBETCTBYHOLLMX
ycnoBuii... OLHaKO HY>XXHO Y4MTbIBATb, YTO HaSIMYMe HENPEOLOSIUMON CUbI
MOXeT OblTb MPU3HAHO NULWb CYAOM MPU PacCMOTPEHUU KOHKPETHOro
rpaXkAaHCKo-NpaBoBOro Aena, B KOTOPOM peyb AET 00 0TBETCTBEHHOCTM.
Hun 3akoHopaTenbHas, HU WCMOMHUTENbHAA BNACTb He MOryT 3apaHee
YCTaHOBWTb, Kakoe 06CTOATENbCTBO ABASETCH HENPEOLOSIMMONM CUION, a
Kakoe — HeT. TeM Bonee 370 He MOXeT caenatb M3p r. MockBbl nnu nobow
Aapyrov rnaea cybbekTta P®, nockonbky no KoHCTUTYLMM rpaxaaHckoe
3aKOHOAATEeNbCTBO OTHOCUTCA K MNpeaMeTy BeAeHWUS UCKIIYUTENbHO
Qepepaumn. Hn ofHO cyXXaeHWe o HEMPeOofoNMMON Cuie He [OMXKHO
MMeTb N9 CyAa 3apaHee NpeaycTaHoOBIEHHOMO 3HAYeHNsS,

CkazaHHOe He o03HayaeT, 4YTO TrOCYAAPCTBEHHble OpraHbl WAK
LOSDKHOCTHble  fiMua  JIMWeHbl npaBa BBOAWUTb  CBfi3aHHble C
KOPOHaBUPYCOM MpUHYyAWUTENbHble Mepbl. HO OHM [OMXKHBI AenaTtb 3T0
Ha OCHOBaHMW 3akoHa U B CTPOroM COOTBETCTBMM C HUM, B NMPOTUBHOM
cllydyae 3a MX [eNCTBMS [OJSKHA HacTynaTb rpaXkAaHCcKo-npaBoBas
OTBETCTBEHHOCTb Mepep 4acTHbIMM nuuamu. [pUYEM Mopon MOXHO
noTpeboBaTb BO3MelleHUA YObITKOB [faxe 3a 3akOHHble [eNcTBuA

"B Poccuu 0TBETCTBEHHOCTD rocyfgapcrea, ero opraHoB v AOJIKHOCTHbIX UL, nepen YaCTHbIMKW NnLlaMu 3a y6bITKI/I, I'Ipl/l‘-WIHéHHbIe aKTaMu BnacTtu,
perynupyeTcsa rpa>xaaHCcknuM npaBoM.

2 |/|HOI',£I,a BO3MOXKHbI Ciy4au, Korga oTBeTCTBEHHOCTb HacTynaeT v npu Hann4mm obcToaTenbCcTB Hel'lpeO,D.OJ'IVIMOVI CuUnbl.

3 Kak He MMelT Takoro 3Ha4eHus npusHaHue BO3 KOpOHaBupyca I'IaH,EI,eMVIel‘/'I nnn naBaeMble nepnoan4ecku 3aknto4eHUA TOproBo-npoMbILLTIEHHbBIX
nanat o Npu3HaHun Henpeo,u,onMMoﬁ CWJIOM TOFO UM MHOTO 06CTOATENLCTBA.
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rocyfapctBa, eciu OHW NPUYUMHUNKM Bpel. 34ecb He [OKHO ObiTb
dopmanusmal A HenpeoponmMmas cunia — COBEPLUEHHO WMHOE MOHATME,
B OT/INYME OT MPUHYAUTENBHBIX Mep B NybnnyHoM npase. M oHa He MoxeT
MCNoNb30BaTbCs HW ANS BBEAEHUS Takux Mep, HWU Ais nx 060CHOBaHMS.

To, uTo 9ABAAETCS 3aKOHHbIM COMacHo MybsMYHOMY npaBy, AOJIKHO
onpepenaTbcs UM caMMM, a He 3aBWUCETb OT TOro, Kak HenpeogosmMmas
CUNa TpaKTyeTCcs YaCTHbIM NpaBoM. [1prnyém nybamyHoe npaBo MMeeT, Kak
NobuT BelpaxaTbcs Haw KoHCTUTyuMoHHbINM Cya, 3BECTHYI OUCKPELLUIO,
KoTopas no3sonseT BblbUpaTb MpuHyauTenbHble Mepbl. OgHako Takue
Mepbl AO0SKHbI NMPeanpUHUMATLCS B COOTBETCTBMM C 3aKOHOM, DblTb
copa3MepHbIMX  MpefoTBpallaeMon yrpose, cbanaHCUPOBaHHbIMU
m T. n. lNpuyéM paxe 3aKoHHble Mepbl OOMKHbI COOTBETCTBOBATb
KOHCTUTYLUMOHHBIM  MpUHUMNAM, npegnofiaras Mo yMOJYaHMUIO
BO3MeLleHne MOHeCEHHbIX yBbITkoB. AHanu3 peakumm nybamyHoro npaea
Ha 3NMAEMUI0 KOPOHaBMpPYyca BbIXOAMT 3@ PaMKW MOEro BbICTYMAeHUS,
0[HaKO MMEHHO OHa KaK HMKorga Ba)Ha cenyac!

MHOrMM  KaxeTcsl, 4YTO BOMPOC O Ype3BblYAMHOCTU 3NULEMUK
KopoHaBupyca peweéH. OpHako Ans OKOHYaTesNbHOro ero pelleHus
BpeMs ewé He npuwno. Cyabl ewe He paspelnsn COOTBETCTBYOLLMX
nen: B Poccum ux paborta BpeMeHHO npuocTaHoBnieHa. K Tomy >xe
He[oCTaTOYHO MPOCTOM CChINKM Ha KOopoHasupyc. Mctuam Heobxoamnmo
obocHOBaTb, YTO INUAEMUSA HAXOAUTCS B MPUYUHHON CBA3N C yObITKaMU.
B ogHoM cnyyae Takas cBs3b byaet, a B Apyrom — HeT. [1a n cam Bonpoc
0 HernpeoaosMMON CUne He A0 KoHLA sceH, 0CoOBeHHO B 4acTu Takoro
CBOWCTBA, Kak Ype3BblYanHoCcTb. A mocTosiHHO BMXXY B CeTu cpaBHeHue
KopoHaBMpyca M 0bbIYHOTO rpumnna, KOTopbl YacTo NpMBOAUT K bonee
TSKKMM nocneacTBuaM. Kak TyT He BCMOMHUTb XpeCcTOMaTUIHbIN NpuMep:
oceHHwue wTopMbl B CeBepHol ATnaHTrke — 0bbIYHOE L0 U MOTOMY He
MOTYT CYMTATbCS HEMPEOL0/IMMON CUMON.

Tak nnu nHave, HenpeonfoiMMas cuna ocBoboXXAaeT MNLLbL OT FpaXkaaHCKo-
NpaBoBOW OTBETCTBEHHOCTW (Npolye roBops, OT BO3MeLLeHUs YObITKOB,
ynaaTbl HEYCTOMKM, MOCNEeACTBMIA MPOCPOYKM U T. [.), @ HE OT UCTONHEHUS
obsi3aHHOCTW. Beab HWMKTO He OTMeHAN AeNCTBME NpuHUMna pacta sunt
servanda! A pna Toro ytTo6bl 0CBOGOANTLCSA OT TOW WU UHOM 00A3aHHOCTH,
Kak MpaBuiIo, HYXXHO W3MEHWTb WMAN NpekpaTUTb 0b6a3aTenbCcTBO MO
cneuvanbHOMy OCHOBAaHWIO, HampuMMep, B COOTBETCTBUM co CT. 451 TK.
Kctatu, B faHHOM cTaTbe BOOOLLE HET YNOMUHAHUS O HEMPEOLOSIUMOWA
cune: 3TO  pas3HOMNOCKOCTHble  aBneHus. OpgHako noppobHoe
paccMoTpeHMe 3TOro BOMpoca He BXOAMT B MOM 3afjaun, Tem bonee uTo
Ha dopyMe byLeT HeMano CKa3aHo Ha AaHHY TeMy.

Ckaxy Nuvlb, YTO peakuus Ha 3NUMAEMUI0 KOPOHABMPYCa CO CTOPOHbI
npeactaBsutenen busHeca mn obcnyxXuBalLWMX UX PUCTOB OKalanacb
HepBO3HOW, MecTaMu, 5 bBbl ckasan, UCTEPUYECKOM, BO BCAKOM Ciyyae
B Poccun. OgHu xoTenn nockopee cbpocutb ¢ cebs obszaTenbcTBa,
Lpyrve npegnpuHMMani Bce yCunms 4ns Toro, 4Tobbl 0CTaBUTb BCE Kak
ecTb. He B mocnepHtolo ovyepeab Ha 3To MNOBAMANA peakums rocygapcraa
Ha KOPOHABMPYC, KOTOPYH MOXHO KOPOTKO BbIpa3uTb ChefyloLen
dopmynon: «CnaceHne yTonawLmx — 4eno pyk camux ytonawowmx». Mpu
Takux obcTosTenbCcTBax 3ajaya rpaxkAaHCKoOro npasa Kak MUHUMYM -
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obecneuntb bHanaHc MHTepeCcoB BCeX YYaCTHUKOB TIpaXOgaHCKUX
OTHOLLUEHMIN, MO3BOIUTb MO Mepe Cua BbIKUTb BCEM NOCTpPaAaBLUMNM.
A noToMYy UUBUINCT O0JIKEH BbITb CoepP>XXaHHbIM, @ 3HA4YUT, HEe MOXeT
ObITb HUKEM UHbBIM, KpoMe Kak KOpOHa-CKeI'ITVIKOM!

Boobuie, NPUMEHNTEJIbHO K COLMaJibHbIM ¢ABJIEHUAM HernpeogonMad
chna [OoJDKHa NMOHMMAaTbCA OrpaHUMYUTEsIbHO. BonblinHCTBO cornacHo,
4YTO BOMHA MK pesonwoung - obcToATenbCTBA Henpeo,u,onMMoM Cunbl onga
Tex, KTO B HUX BOB/IeYEH noMmnMo mnx sonn. OgHako PYKOTBOPHOCTb TakKunX
CcobbITUM LOOJI>XKHA Yy4UTbIBATbCA.

HOPOVI rocynapCrteBo coBeplwaeT akTbl, npenaTtcTByloline 4YacCTHbIM
nnuaM NCNoJIHATbL CBOM obsazaTenbcTtBa. M ecnn Takue akThl NMPUHATHI
B YyC/oBUAX OTCYTCTBUA 0b6beKTUBHOM l-Ipe3BbI‘-IaVIHOCTl/I, TO OHM nNO
CyTWn He CTaHOBATCHA [I/I He [OOJI>KHbI CTaHOBl/ITbCﬂ!] obcToAaTenbCcTBAMMU
Henpeo,u,onMMon Cuabl, OCBO60)K,D,8IOLLI,I/IMM OT OTBETCTBEHHOCTWU. ,El,a,
OT 4YacCTHbIX nuny, I'IO,EI,O6HbIe aKTbl HE 3aBUCAT, HO rocyLapCcTtBo BBOAUNT
MX Mo CBOEMY XeJlaHWo, @ NOTOMY K HUM HY>)XHO NMPUMEHATb NnpaBuia,
KacawLwnmecd oTBETCTBEHHOCTWM 3a aKTbl BJ1aCTW.

Cellyac MOXHO HaWTM HeMano CyXAeHun o ToMm, 4yTo B Poccuickon
Depepaunn B CBA3M C KOPOHABMPYCOM BBOASATCS MNPUHYLUTENbHbIE
Mepbl, He MpefyCMOTPEHHbIE Ha Takoro pojaa cilydait 3akoHoM (BBoAMTCS
YyacTMYHas NPUHYLUTENbHAsA U30NALMUS, KOTOpas MOYeMy-TO Ha3blBaeTCs
camMomn30naLMent), u He MPUHUMAIOTCSA Mepbl, 33KOHOM NPeAyCMOTPEHHbIe
(peXKMM Ype3BbIYaNHOMO NONOXEHWS, KAPAHTMH MO PELLIEHUIO CAHUTAPHbIX
opraHoBs). Ecnv 3To Tak, To YacTHble MLA UMEKOT NMPaBo Ha BO3MELLEHMe
yObITKOB, MPUYMHEHHbIX FOCYAAPCTBOM, NyTEM 0bpaLLeHMs C UCKOM B CYA,
B KoHeuHOM cuéTe, ecnn oHM He fobbloTca yaosneTsopeHus B Poccuuy,
Yy HUX eCTb BO3MOXHOCTb obpatuTtbcs B EBponewnckmin Cyn no npaBam
yenoBeka’.

Ho naxke ecnv aeicTBMA rocyfapCTBEHHbIX OPraHoB UM UX JOSIXKHOCTHbIX
NVL, CaHKUMOHMPOBAaHbI 3aKOHOM, HEAO0CTAaTOYHO MPOCTO COCNATbCA Ha
3T0 ANi9 0CBOOOXAEHUS OT rpaXKaaHCKO-NMpaBOBOM OTBETCTBEHHOCTM.
Hy>Ho, 4Tobbl 3aKOH NPAMO paspellan NPUYNHSATL Bpe YaCTHbIM nLaM.
B npoTnBHOM cnyyae fencTByeT NPMHLUN HEAONYCTUMOCTU NMPUYNHEHUS
Bpeaa, NPUYNHEHHbIE YObITKM BCE paBHO OCTAOTCH MpaBOHAapyLEeHVEM
W, clefloBaTeNlbHO, HAaCTynaeT rpaXkAaHCKo-NpaBoBasi OTBETCTBEHHOCTb.
MosToMy 6bino 6bI nNydywe, ecnm bbl rocygapcteo camMo no cebe
COrNacuaoCh KOMMEHCMPOBaTb YaCTHbLIM JINLAM WX NMOTEPU: AJ1si TOFO OHO
Kak colManbHOe rocyfapcTBo v cobupaeT Hanorn. BcnoMHum BeTxuii
3aBeT: 33 CEMbIO TYYHbIMUW rofaMu CieaytoT CEMb roJIoAHbIX NeT!

Cnacunbo 3a BHMMaHue!

“ KoHeuHo, H1KTO caM cebs fobpoBOLHO He U3onupyer.
° B cBA3W C 3TWM YMECTHO HamoOMHUTb O YacTo npuMeHseMoin MoTuBupoBke ECMY no Tak HasbiBaeMbiM aenam o nponaxe nopen B Yeyre:
MOCKOJIbKY FOCYAapCTBO He 06BABMNO0 PEXXMM YPe3BbIYaNHOIO UAN BOEHHOO MOMIOXKEHUS, HYXKHO MPUMEHSTb PeXXMM 06bIYHOTO BpEMEHMU.
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ANTON IVANOV*

Moderator

COVID-19 and Force Majeure in Russia**

Among other discussions of our extraordinary Forum, it is our panel “Is it
the Epidemic Itself or its Outcomes that Make a Force Majeure?” that,
due to its title, its place in the schedule and its participants that claims
to give a general understanding of how COVID-19 affects private law, the
legal relations involving private parties, and civil law relations. Private
law has, for a long time, regulated situations where various extraordinary
circumstances interfered with the normal course of civil law relations,
creating all manner of impediments. When such impediments become
too destructive, the law has to make adjustments, alter or terminate
legal relations, release the parties from liability and so on.

This role is fulfilled by a special concept stipulated in various legal
systems, namely vis major, force majeure, act of God, irresistible force,
etc. While it has many names, it is, in essence, one and the same notion.
It determines when and how one can amend private law relations for
reasons beyond their parties” will. But, despite its universal essence,
the specific rules that regulate it differ depending on the country. The
participants of our panel are willing to share their understanding of the
concept of “force majeure” in the countries they represent, which could
enable developing common approaches in the context of the coronavirus
pandemic. Former approaches to force majeure established in the
international practice might need revising given that the pandemic
has engulfed the entire world, is spilling over from country to country,
producing a different impact in each.

As a participant of the discussion affiliated with Russia, | will present
to you the interpretation of force majeure in our domestic Russian
laws. That the World Health Organization (WHO) declared the spreading
of the COVID-19 virus a pandemic (a global epidemic] and that the
Russian Federation, its constituent entities and their officials introduced
restrictions due to that, prevents the regular activities of private parties,
at times prohibiting them and causing losses, or otherwise adversely
affects their civil law relations.

In turn, private parties are prevented from performing their obligations
to other parties, which allows the latter to consider enforcing their
performance and civil law liability.’

One of the preconditions of civil law liability as a general rule is fault
(intent). Absolute liability is possible, but it is ruled out in cases of force

* Former Chairman of the Supreme Commercial Court of the Russian Federation, Academic Supervisor with the Faculty of Law, Head of
the School of Private Law, National Research University Higher School of Economics.

** This is a translation of the original text as submitted by the author, with minor editorial changes.

'In Russia, the liability of the state, its agencies and officials to private parties for the losses caused by acts of state is governed by civil law.
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majeure (Art. 401 of the Civil Code).? Force majeure (nepreodolimaya sila,
i.e., irresistible force) under the Russian law is the term used for what
other countries call vis major, force majeure, act of God, etc. The Russian
legislator defines it rather scantily as “exceptional and unavoidable
circumstances in given conditions.” Thus, force majeure has two sine
qua non elements: exceptional nature and unavoidability, which must be
present cumulatively.

The notion of “force majeure” is an evaluative one, that is, whether
it exists or not may be concluded only with respect to a specific situation.
Court practice and civil law doctrine play the key role in defining it.
It follows from their analysis that exceptional nature means extraordinary
harmfulness otherwise not occurring in normal life, while unavoidability
means the impossibility to avoid the impact even when you are aware
of it. Force majeure can include both natural (acts of God) and social
disasters. The wording “in given conditions” suggests that force majeure
is relative: that is, it would be present in one set circumstances, but not
the other. This is, in brief, how the Russian civil law approaches force
majeure.

It follows that COVID-19 pandemic may constitute force majeure if the
relevant conditions are met... However, one must note that force majeure
may be established only by a court seized with a specific civil law case
that concerns issues of liability. Neither the legislative, nor the executive
powers may prescribe, in advance, which circumstance would constitute
force majeure and which would not. Least of all this could be done by the
Moscow Mayor or any other head of a constituent entity of the Russian
Federation, since the Constitution reserves civil law legislation for the
exclusive competence of the Federation. No opinion on force majeure
may have predetermined effect for a court.?

This does not mean that state authorities or officials have no right
to introduce compulsory measures related to the coronavirus pandemic.
But they must do it on the basis of the law and in strict compliance with
the law, otherwise they would be liable under the civil law to private
parties for their acts. Moreover, in some cases damages can be claimed
even for the lawful acts of the state if they resulted in harm. There can
be no formalism here! Force majeure, on the other hand, is a completely
different concept, unlike compulsory measures in the public law. It can
be used neither to take such measures, nor to justify them.

What is lawful under the public law must be defined by the public law
itself, rather than depend on how force majeure is construed by the
civil law. That said, the public law provides, as our Constitutional Court
likes to say, a certain degree of discretion allowing state authorities
to choose compulsory measures. However, such measures must be
taken in accordance with the law, be proportionate to the threat they
are intended to prevent, be balanced, etc. Even lawful measures must
be consistent with constitutional principles when they provide for
compensation of the damages suffered as a default rule. Analysis of the

2Sometimes, liability would be possible even where force majeure is present.
3 Nor would such an effect follow from the WHO's declaration that COVID-19 is a pandemic or the opinions of chambers of commerce and
industry issued from time to time declaring this or that circumstance force majeure.
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public law response to the COVID-19 pandemic is beyond the scope my
presentation, but it is exactly what we need now more than ever!

Many think that the issue of exceptional nature of the coronavirus
pandemic has been settled and closed. But it is yet to be resolved
definitively. Courts are yet to try the respective cases; in Russia, their
operation has been temporarily suspended. Furthermore, simple
reliance on the coronavirus is insufficient. A claimant must demonstrate
a causal link between the pandemic and the damages. In some cases,
this link will be present, but not necessarily in others. That said, the
issue of force majeure itself is not entirely clear, especially as regards
one of its attributes, namely, exceptional nature. Online, | constantly see
people comparing the coronavirus with the flu which often causes graver
consequences. One is reminded of this textbook example: autumn
storms in the North Atlantic are an ordinary occurrence and, for this
reason, cannot be deemed force majeure.

In any event, force majeure only exempts one from civil law Lliability
(simply put, from compensation of damages, payment of penalties,
consequences of delay, etc.), but not from performance. After all, pacta
sunt servanda stands!

Further, to be released from a specific obligation, one generally has to
amend or terminate the obligation based on a special ground such as,
for instance, that found in Art. 451 of the Russian Civil Code. By the way,
that Article contains no mentions of force majeure at all: these are the
phenomena that belong to different dimensions. However, looking into
this issue is not my purpose, all the more so that it will be amply covered
during the Forum.

I will only say this: the response to COVID-19 pandemic among the
representatives of businesses and the lawyers that support them has
beenoneofanxiety,and attimes, Iwould say, hysteria, in Russiaatanyrate.
Some wanted to hurry up and exempt themselves from any obligations,
while others did their best to preserve the status quo. That was caused,
in no small measure, by the reaction of the state to the coronavirus
that can be summarized with the maxim: “If you need a helping hand,
you'll find one at the end of your arm”. In these circumstances, the job
of the civil law, in the very least, is to ensure the balance of interests of
all participants of the civil relations and, as much as possible, to allow
allthe injured to survive. A civil lawyer must, therefore, exercise restraint
and, hence, cannot be other than a COVID-19 skeptic!

Generally speaking, as regards social phenomena, force majeure must
be understood narrowly. The majority agrees that a war or a revolution
are force majeure for those dragged into them against their will. However,
the man-made nature of such events should not be forgotten.

Sometimes, the state takes action that prevents private parties
from performing their obligations. And if such action is taken in the
circumstances where no objective emergency is at hand, they effectively
do not (and should not!) become force majeure exempting such parties
from their liability. Of course, such action does not depend on the private
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parties, but the state takes it as it wills, hence one must apply to it
the rules of liability for the acts of state.

Even now, one can find plenty of opinions that in the Russian Federation,
compulsory measures are being introduced in view of the coronavirus
that are not provided by the law for that eventuality (partial compulsory
isolation has been introduced, for some reason called self-imposed
isolation®), while the measuresthatare so provided are not taken (the state
of emergency, quarantine based on the decision of health and sanitation
authorities). If it is so, private parties are entitled to the compensation
of damages caused by the state, by filing claims with courts. Ultimately,
if they find no satisfaction in Russia, they can approach the European
Court of Human Rights.®

But even where the measures of state authorities and their officials are
authorized by the law, it would be insufficient to simply invoke that to be
released from civil law liability. For that, one needs an express provision
of the law that would allow causing harm to private parties. Otherwise,
the principle of prohibition of harm would apply, the damages caused
would still remain a wrong, and, consequently, civil law liability would
ensue. Thus, it would be better if the state itself agreed to compensate
to the private parties their losses: that is precisely why it is a social state
and collects taxes. Remember the Old Testament: after seven years of
great plenty shall arise seven years of famine!

Thank you for your attention!

4 Of course, nobody isolates themselves voluntarily.
® It would be appropriate here to recall the often-used reasoning of the ECtHR on the so-called Chechnya disappearance cases: since the state
itself did not declare a state of emergency or martial law, we must apply the regular regime.
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JHPWUKO AENDb NPATO*

Cnukep

KopoHaBupyc, ctuxunHbole begcrteus,
dopc-Maxkop, «0roBopKu

0 3aTPYAHUTENbHbIX 006CTOATENbCTBAX>,
NCNOJIHEHUE U HEUCMNONIHEHNE**

|I| BeccrnopHo, COVID-19 Henb3s bbino npegBuaeTb BCEro HECKOSIBKO

MecsueB Haszan. C ToukM 3peHMs TrpaxkgaHckoro mnpaBa  Mbl
paccMaTpMBaeM ero Kak 4Ypes3Bbl4alHOe W HenpefoTBpaTUMOE
cobbiTne. M o4yeBMAHO, 4TO OH WMeeT MOCAeACTBUS, KOTOpble
0Ka3blBalOT OFPOMHOE BINSIHWE HA NPaBOOTHOLWEHUA. A nocTapatoch
pe3toMMpoBaTb HekoTopble M3 Haubosiee BaXHbIX MOCNEACTBUN
B TOM, UYTO KacaeTcs 0653aTeNIbCTB 1, eCNn KOHKpeTHee, LOr0BOPOB.
A 3aHMMalCcb  WUCCNefoBaHUAMU  UTANIbFHCKOMO  FPaXK4aHCKOro
npaBa, HO B 3TOM KpaTKOM peynm He bOymy paccMaTpuBaTb HMU
HEMmoCpefLCTBEHHO TOYKY 3PEeHUs UTaNbSHCKOro npaBa, Hu,
B YaCTHOCTWU, KOHKPETHble Ype3BblYalHble UMMNEPATUBHbLIE HOPMbI,
npuHaTble B cBA3K ¢ COVID-19, Ho pacckaxky o cpefcTBax NpaBoBOM
3alUunUThl, KOTOpble, Kak MpaBwuio, sABAdlTCA obwuMu gnsa Bcex
NpaBOBbIX CUCTEM MWPaA, MOCKOMbKY B HWUX BblpaXkeHbl MPUHLUMGI
pa3yMHOCTW U CrpaBefIMBOCTM, KOTOPbIe HE MOXET He YyYuTbIBaTb
HW OA4MH NPaBOMOpPALOK.

KoHeyHo e, B pa3HbIX MpaBOBbIX CUCTEMAX 3akKpenJieHbl pa3Hble
KOHKpeTHble CpeacTBa ﬂpaBOBOVI 3alWnTbl: HO O6LLI,VIM A0POM
TakKnXx CpencTe dABndeTcd mnaed O TOM, 4YTO B l-IpeBBI::I‘-Ial\/JIHOI‘/'I n
Hel'lpeﬂ,BVID,eHHOVI CnTyaunmn, KoTopad CoBeplleHHO He 3aBUCUT OT
BWHbI OOJI>)KHUKA, NCMOJIHEHUA HEeJ1b34 TpeGOBaTb nnbo BPeMEeHHO,
nnbo sosce. B nepBoOM cliydae OOJIKHUK He HECET OTBETCTBEHHOCTMU
3a MpoCcpoyKy, a BO BTOPOM — 0693aTenbCTBO MoralwaeTcs. KpOMe
TOro, B Cny4vae BpeMeHHOﬁ HEBO3MOXHOCTU NCMOJTHEHNA MO A0roBOPY
KOHTpPAreHT BnpaBe paCToprHyTb Aorosop, ecjin He 3anHTEepecoBaH
B UCMOJIHEHUWN Nepe HM 0bs93aTenbCTB C I'IpOCpO‘-IKOVI.

Ho paccMoTpuM nepBbii MOMeHT obuero xapakTepa. 3T0T BOMNpoc
BCerga CBs3aH TOMbKO C WCMOJIHEHMEM, KOTOpoe elé He bbino
OCYLLLeCTB/IEHO M KOTOPOe He [LOJKHO bbiio BbiTh oCyLLecTBAEHO
paHee. MHbIMN cyioBaMu, 3aTpyoHeHue WMeeT 3HadveHue Ongd
npekpalleHns obsizaTenbCcTBa WM €ro M3MEHeHUs TONbKO TOrAa,

* [podeccop rpaxpaHckoro npasa B YHuBepcuteTe Jla Canverua, Pumckas wkona npaBa. [JupekTop nporpaMmbl Bbicliero obpasoBaHus
«HOpuanyecknin MeHe[)KMeHT». [InpeKTop MarncTepckoi nporpamMMbl Mo HanpaBneHnio «AHTUKOPPYNLWOHHOE NpaBo». HayuHblil pykoBoauTeNb
nporpammbl Erasmus. B 2015-2018 rr. - gekaH topupnyeckoro dakynbTeTa, AMPEKTOP acnuMpaHTypbl MO rpaXKAaHCKOMY, KOMMepYyeckoMy W
TpynoBoMmy npasy, uneH CoBeTa yHuBepcuteTa. YneH Boicliero cyaa cnopTMBHOM tocTUL M npy HaumoHanbHoM onnuMnuitckoM KomuTeTe Utanuu.
Mpencepnatens cekunn KomuteTa no KnHemaTtorpadmm MuHuctepcTa KynbTypbl. YneH pumckon konnerun agsokatos ¢ 1986 1.

** TekcT NnpuMBeAEH B NepeBoje C OpUrMHana B TOM B1Ae, B KOTOPOM OH NpefcTaBieH aBTOPOM, C HE3HaYUTENIbHbIMU PefakTOPCKUMUN NpaBKaMy.
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KOrAa UCMONIHEHME [O/MKHO ObITh OCYLLECTBIEHO paHee, MOCKObKY
ero Cpok eweé He wucTék. B npoTvBHOM cnyyae pomkHUK bypeT
CYMTaTbCA OTBETCTBEHHbIM 3@ HEWCMONHEHWE BBUAY TOr0, YTO PUCK
MPOCPOYKM NeXas Ha HEM caMoM.

Mo 3ToM NpuyKnHe CHO, YTO 0BCTOATENLCTBA, KOTOPblIE HEBO3MOXHO
npefoTBpaTUTbL Ha MOMEHT 3ak/ll4eHUs [0roBopa, MOryT UMeTb
MEecTO TOMbKO B Tex C/ay4Yasx, Korha WCMofiHeHMe [oroBopa
pacTAHYTO Ha OMpefeNiéHHbI Nepuod BPEMEHW WU Korga ero
MCMOJIHEHME He CBA3aHO C MOMEHTOM ero 3ak/llo4eHus, U B ciny4vae
LNEeNCTBUS [LOrOBOPOB, COMMAcHO KOTOPbIM ofHa unun Honee cTopoH
LOJDKHA MCMoNHUTL cBou obsa3aTenbcTBa He3aBMCUMO OT MOMEHTA
3aKk/lo4YeHUs Takux [OroBopoB. MHaye npocpouyka [oSKHMKA
[0 HaCTynjaeHWs 3aTpyOAHEHWS BJEYET ero OTBETCTBEHHOCTb 3a
HapylleHWe O0roBOpa WAWM 3a TaKyl MPOCPOYKY, MOCKOIbKY PUCK
HaCcTynuBLUEN HEBO3MOXHOCTU WCMOMHEHUS [Or0BOPa CTaHOBUTCS
bpeMeHeM, KOTOpoe AO0JSKHA MPUHATbL Ha cebs He McrnonHWBLUAS
CTOpOHa.

Ho BepHéMcsa k Hawemy Bonpocy. Kak g yxe rosopui, 9 He byay
coCcpefoTayMBaTbCH Ha KOHKPETHOW MNpaBOBOW CUCTeMe: OfHAaKo
nofe3Ho OTMeTUTb, YTO BCe WCCNefoBaHWUs, MNpPOBEeAEHHbIE
MeXAyHapoAHbIMW MPaBOBbIMU MHCTUTYTaMU AA9 rapMOHM3aLuMu
LO0rOBOPHOMO NpaBa — KOTOpOe CTOPOHbI MOTYT MpefycMoTpeTb Kak
npuMeHnMoe 0bbl4HOE NPaBO C NMOMOLLbIO OFrOBOPKM, YKa3blBatoLLEN
Ha Hero Kak Ha 4acTHOoe perynMpoBaHWe WMEHHO WX AoroBopa, -
npefycMaTpMBatoT Tak Ha3blBaeMble «3aTpyAHEHMS» Kak OCHOBaHWUe
0N pacTopXXeHUs  UAM  M3MeHeHus porosopa. HekoTopble
Takne HOpMbl npefdycMoTpeHbl  [lpyHUMNamMu MeXAayHapoAHbIX
KoMMepyeckux porosopos YHWUIOPYA (Ct. 6.2.3: [ocneactsus
3aTpygHeHwui), MogenbHbIMU MpaBuiaMu eBpoMeickoro 4acTHOro
npasa (CT. 111 - 110 06 U3MeHeHWUM NN pacTOpPXKEHUN CyA0M AOrOBOPa
BBUOY M3MeHeHua obcToaTenscTs) v lNpuHUMNAMM eBpPONenckoro
porosopHoro npasa [CT. 6.111: /I3MeHeHne obcToATeNbCTE).

Tak>xe CTOpPOHbI MOryT BK/IIOYUTb B CBOW [0OroBop ofHoO unu bonee
MONTIOXKEHWI, PETrYINPYIOLLUX 3aTPYAHWUTENbHbIE 06CcToATeNbCTBa (Tak
Ha3blBaeMble «0roBopku 06 0CcBOBOXAEHUM OT OTBETCTBEHHOCTU»),
KoTopble MO3BOASAIOT OAHOW MAM obeuMm CTopoHaM B KayecTBe
CpeAcTBa MpaBOBOW 3alUMTbl B OMpefenéHHbIX YTOYHEHHbIX
B gorosope 06CTOATENbCTBAX MPUOCTAHOBUTb WCMONHEHME WK
MOJNIHOCTbIO PACTOPrHYTb JOrOBOP.

B 0bounx cnyyaax ctopoHe Takxke MOryT bbiTb NpefocTaBfieHbl pasHble
BMAbl CPeACTB NPaBOBOW 3allUTbl, HAaMpaB/ieHHble Ha COXpPaHeHWne
[,0rOBOPHbIX MPaBOOTHOLWEHWI Ha PasnnyHbiX ycnoBusax. CTopoHbl
MOTyT, K MpuMepy, [OroBOopuTbCA 06 aBTOMATUYECKOM M3MEHEeHUU
YCNOBWUIN WAW CPOKOB WCMOSHEHWS; OHW MOTYT NpeayCMOTPETb,
4TO TpeTbe NMLO KaK 3KCMepT, KOTOpoMy OHM obe [oBepstoT,
N3MEeHUT CofepXKaHNe HeKOTOPbIX MOJIOXKEHWA; HAaKOHEL,, OHU MOryT
npefycMoTpeTb, YTO HEKOTOPbIE MOSOXEHUS CornalleHusa nognexat
nepecornacoBaHuio.
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PasymeeTcs, 3TOT TpeTunm cnocob ycTpaHUTb MNpensaTcTBUSA ANS
ncnonHeHns poroBopa Haubonee npobnemMatuyeH, MNOCKOMbKY OH
CTaBWUT CTOPOHbI B CUTyaLMO HOBbIX NPeALOrOBOPHbLIX OTHOLLEHWHN,
XOTH MeXAY HUMU y>Ke ecTb 0693aTenbHbIN LOroBOP; Kak NpaBuio,
3aTPyLHUTENbHO PpewWwunTb B CAlyyae crnopa, BO3MOXHO 1M MU
Kak onpefenuTtb, bbina N Hapnexawmm obpasoMm uKcrnonHeHa
06513aHHOCTb COTPYAHNYATb B LLeNSX yperynnpoBaHus pa3Hornacun.
EcTecTBeHHO, 3TOT BOMPOC AOMKEH OLEHWBATLCS B COOTBETCTBUM
C npuHUMNOM [ob6pPOCOBECTHOCTKU, KOTOpbIA sBNSeTCA 0bLum
CTaHOapTOM, WCMOMb3yeMbiM [AS OLEHKU YCWAWUWA CTOPOH Mo
pa3peLLeHnto HOBOW CUTYaLUK.

Ecnv Takue AOroBopHble MOMOXEHUSA MPUCYTCTBYIOT, Mbl MOXEM,
B MpWHUMME, CYWTaTb CaMOperyiMpoBaHue, OCYyLLeCTBAEHHOE
CTOPOHAMMU, UCYEPMbIBAOLWMM AJ1F YCTAHOBNEHUS AelCcTBUSA 1/unu
n3MeHeHUs porosopa. Ho, Ha MoW B3rnam, TakoW BbiBoA OymeT
BEPHbIM, TONIbKO €C/M WCXO[AHOEe CcorfalleHue npenycMaTpuBaeT,
B LleJIOM, BCE CJlyYyan BPEMEHHON HEBO3MOXHOCTWM WCMOJIHEHUS
M NOCNEeACcTBUS Takol CUTyalun, CBS3aHHbIe C MHTEPECOM CTOPOHbI,
0bpeMeHEHHON TaKUM UCMONTHEHMEM.

A COMHEBaACb, 4YTO 3TO peleHne TMNoJIHOCTbI BEpPHO. YT100bI
MOHATL MOW COMHEHWUd, HY>KHO BCMOMHWTb, 4TO, KpoOMe Cily4aeB
HOPMaATUBHOIo 3anpeta WCNoJNIHeHUdA, B fonblMHCTBE CVITyaLI,VIVI
MCNONMHUTbL O0roBOp BCE >Xe BO3MOXHO, HO CTano ropasno cyioXkHee
No CpaBHEHUKO C obcToaTenbcTBaAMMU, KOTOpble cCyulecTBOBaN Ha
MOMEHT O0roBopa M KOTOPble MO>KHO bbino npenBunneTb Ha 6y,u,y|.|.|,ee.

3pecb TpyAHO 3apaHee ycTaHOBMTb obliee mpaBuio, u, nonaraio,
YMeCTHO OLeHMBaTb KaXAyl KOHKPETHYK CUTyaluio, BO-MepBbIX,
C TOYKM 3peHus npuHumna pobpocoBecTHOCTU. Ho Kak Obl TO HU
bbino, HeobxogMMo pasnuyatb Te cliydyau, B KOTOPbIX UCMOSIHEHME
3aTPYLHEHO UMM COMPSIXKEHO C ropa3fo bonbWwunMK pacxofamu, Yem
OXMAANOCb W3Ha4YaNnbHO, W Clyyau, rae WUCMofiHsLas CTOPOHa
nofBep>KeHa NoBblLLEHHOMY PUCKY 15 CBOEr0 340POBbS.

C 3TOW TOYKM 3peHUus Takxke criefyeT OTMETUTb, YTO «CTUXWUINHOE
bencTBme» M «HENpPeoAosMMYyl0  CWIy»  HEeNb3sd  CYMTaThb
COMOCTaBUMbIMW C HEBO3MOXHOCTbI WCMOJHEHUS, K KOTOPOM
npumeHum bBosee BbICOKMIA cTaHgapT (Hanpumep, Korga 3aBsof
3aKpblBaloT Mo npukasy eBnacteit). Ho 3T noHaTua TpebyoT MeHee
CTPOroi oLEeHKMN 1 0XBaTblBaloT 06/1acTb, B KOTOPOW UCMOSIHEHME BCE
eLleé BO3MOXHO, HO CWUJIbHO 3aTPYAHEHO MO CPaBHEHUIO C TEM, YTO
npeaycMaTpmBan foroBop.

Hapnexallee ocHoBaHue Afs 3asBNieHUS 0 HEMPeonoNIMMON cuie,
B TOM 4ucClie 0 CTUXUMINHOM DeACTBMW, MOXHO OMpPefenuTb — XOTS
BCSIKOE OMnpeaeneHne MoxXeT BbITb ONacHbIM — Kak HenpeackasyeMoe
cobbITHe, KOTOPOE HeMb3s YCTPAHUTb C MOMOLLbI0 06bIYHOMO TLLAHMSA
M Hapnexallen oCMOTPUTENIbHOCTH, KoTopble TPebytTca OT CTOPOH
NPY UCNOSHEHUN KOHKPETHOrO AOFOBOPA B KOHKPETHOMW CUTyaLLUN.
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MocnepHue coobpaxkeHWs TakXke KacalTcs cfiydyas, B KOTOPOM
OOrOBOP HWYero He mMpeaycMaTpuMBaeT B OTHOLIEHWWM HOBBIX
06CTOATENLCTB, BO3HMKAKLWNX M3 HENpPeoAosMMOi CUMbl UK
CTUXMIHOTO beacTBuMS.

O4yeBMAHO, YTO, €CIN OH He yperynupoBaH B CaMOM [0rosope, 3ToT
BOMPOC YC/OXHAETCS, U pelleHrne MOXeT 3aBUCeTb OT MOAXOAOB,
NPUHATBIX KaXAoM M3 pasfinyHblXx NpaBoBbix cnucteM. OfHaKo e s
ronarato, YTo He TONIbKO BO3MOYHO, HO Aake HeobXoaMMo oTbicKaTb
obuwee appo, 4Tobbl BbISBUTL Hekue obuwme Hopmebl. [locTapatoch
PacKpbITb 3Ty KPaTKYo MbIC/b clieaylowmM obpasom.

Bo-nepBbiX, paccMOTpMM caMbli MPOCTON Cnyyadl, B KOTOPOM
ncnonHeHne byaeT 3anpelieHo npasBonopsigkoM. B HacTosiwem
cnyyae B cBa3n ¢ COVID-19 mMeeT MecTo - Mbl BCe Hageemcs -
Wb BPeMeHHas, Ho 00beKkTMBHAs HEeBO3MOXHOCTb MCMOSIHEHUS.
Mpy TakoM 06CTOATENBCTBE HAAEXMUT Janee paccCMOTpPeTb BOMPOC
0 ToM, ocBoboxpaeTcs N CTOpOHa, Kak OHa caMa 3asBiseT, oT
OTBETCTBEHHOCTM B CWUJly PacrnopsiXeHWs opraHa BfacTu, KoTopoe
MOSHOCTbIO HE3ABMCMMO OT NOBEAEHUS AOMKHUKA. VHBIMK crioBamuy,
CTano N1 UCMONIHEHUE JOSIKHUKA COBEPLUEHHO HEBO3MOXHLIM, @ He
npocto 6bonee obpeMeHNTENbHBIM HE MO ero BUHE.

CornacHo 3TOMy MOAXo4y CTOPOHA, YbE MWCMOJIHEHWE CTano
HEeBO3MOXHbIM, He HEeCET OTBETCTBEHHOCTM 3a MPOCPOYKY W,
CnepoBaTenbHO, Apyras CTOpPOHA MOSIHOCTbi ocBoboxxpaeTcs oT
ncnofiHeHWsa ceoero obsasaTenbcTBa. B 3Toh cuTyauuun pencteue
[,0roBOpa NPMOCTaHABAMBAETCS 10 CHATUS NMPaBOBOro 3anpeTta unm
yTpaTbl CTOPOHOM, YbE UCMONHEHME BCE eLLE BO3MOXHO, MHTEpeca B
nosly4eHNn BCTPEYHOro NPefoCcTaBNeHus.

Btopoii cnyvan cTtaBUT BOMPOC OMpeAeneHus KpanHero Cpoka,
KoTOpbI  onpaBAbiBaeT obsi3aTenbHoe  [eWCTBME  [0roBopa
HECMOTPSA Ha TO, YTO ero Heslb3s UCMONHWUTL MPUHYAUTENLHO (OH He
“MeeT MCKOBOW cunbl). Takol ciiydait BO3HMKAET, KOrA4a [OroBOpHOe
MoNoXeHWe, yCTaHaBNMBawLWEe KOHKPETHbIA CPOK, MOAJEXMUT
cTporoMmy cobnogeHuio (T.e. Korga [OroBOp MpeaycMaTpuBaer,
YTO «CPOK SIBNSIETCH CYyLLECTBEHHbIM ycrioBuem»). B mnpoTusHOM
cnyvyae HeobXxoaUMMO OLLEHWTb MHTEpPec B MOJYYEHUU WCMONHEHUS
OTHOCUTENIbHO BCEX KOHKPETHbIX 06CTOATENbCTB, C Yy4ETOM obLew
HOPMbl [OrOBOPHOrO MpaBa: a MMEHHO, YTO B CJlyyae COMHEHW
NpPeanoYTUTENIbHO COXPaHWUTL [OrOBOP, @ HE PAaCTOPrHYTb ero.

C 37O TOYKM 3peHus yTpaTy MHTepeca CTOPOHOW, KoTopas LOSIXKHa
MoNy4ynTb BbIFOA4Y M3 [LOroBOpa, WCMONHUTbL KOTOPbIA BPEMEHHO
HEeBO3MOXHO, MOXHO OLeHMBaTb KakK CyLLeCTBEHHYl, KOraa
MPOCpOoYKa UCMOSTHEHMS NOCNEe HACTYNIeHNs YCTaHOBIEHHOMO CPOKa
NNaeT LOrOBOP CMbICNAa NS TakOW CTOPOHbI, U B 3TOM clly4yae
nocnegHas BMpaBe ero pacToprHyTb. 3TO pelleHue oTpaxkaeT
MPUHLMN LOOPOCOBECTHOCTYH, KOTOPbIN MOXHO NPUMEHSATbL B KayecTBe
anbTepHaTMBbI Kak CPefCTBO MPaBOBOM 3alyUTbl AN YCTPAHEHUS
NpensTCTBUIA A5 LOFOBOPA U A5 ero npekpaLleHus.
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BbllwensnoxeHHble cO0bpaXeHNs MOXHO, B YaCTHOCTU, NPUMEHUTb
K [OroBopaM apeHAbl MexAay pUAMYeCcKMMU NMuaMun, KoTopble
4acTO 0Ka3blBalOTCH 3aTPOHYTbl HACTOAWMM  4Ype3BblYaHbIM
KPM3MCOM, MOCKOJbKY B paMKax Hero opraHbl roCyAapCTBEHHOM
BNACTW 3anpeLialoT MHOrMe He ABAAIOWMEecs NepBOCTEMNEHHbIMU
BMAbl KOMMEpPYeCcKoW AedaTeNIbHOCTH.

XoTs Takue 3anpeTbl He KacalTCcs WCMOJHEHUs CO CTOPOHbI
apeHaodaTensl, OHU OnpefeNnéHHO UMelT pesko oTpuuaTenbHoe
BO34eVCTBMeE Ha leaTeNIbHOCTb apeHaaTopa. TeM He MeHee 0CHOBHOEe
06513aTeNIbCTBO MOC/AEAHEro Mo ynnaTe apeHAHOW nnaTbl Bcerga
0CTaéTCcA BO3MOXHbIM, NMOCKOJIbKY ero obbekToM sABNdeTcs ynnaTta
AEHEXHOWN CyMMBbI.

B HEKOTOPbIX NMPaBOBbIX CNCTEMAX HEBO3MOXHOCTb AJ1d apeH4aTopa
Mcnonb3oBaTb MMYLLECTBO O/14A u,eneﬁ, 0603HaYEHHbIX LOroBopoM,
ABNAeTCA NOCTAaTOYHbIM OCHOBaHWMEM [LOJd pacCTop>XXeHWdA LoroBopa.
HO, X0TA BpeMeHHad HeBO3MOXHOCTb MOXKEeT OofnpaBAaTb Takoe
cpencTteo ﬂpaBOBOVI 3alWnTbl, Mo BCeu BEPOATHOCTN, OHO MOXeT
OKazaTbCA 4Ype3MepHbIM  BBMAY 3aUHTEPECOBaAHHOCTU obenx
CTOPOH B COXpaHeHWMn L[oroBopa. bes ,D,OFOBOpéHHOCTVI CTOPOH
O NMPMOCTaHOBNIEHNN HAYNCIEHUA apeH,u,aTopyaper,Hoﬁ nnatbl 66110
Obl BO3MOXHO — HO C 3TUM MOXHO nocnopnTb — NpPeanoJyioxKnTb, 4TO
ncnonHeHne apeHponatesida COCTOUT He TOJIbKO B NMpefocCTaBIieHUN
nMmyulectea B MNONb30BaHWME apeHOaTopy, HO, bonee KOHKPETHO,
B ero npepoctaBieHnn Ongd OI'Ipe,D,eJ'IéHHOFO Bnaa OeATENIbHOCTH,
BpeMeHHad HeBO3MO>XXHOCTb KOTOpOVI npnoCTaHaB/INBaeT ,D,EPICTBMG
aorosopa.

OpHaKko 3TO pelleHue He NULWEHO CNOoXHOCTel. Tak, OHO Bo3naraet
bpeMsi BpeMeHHOW HEBO3MOXHOCTW MOJSIHOCTbIO Ha apeHfopaTens.
B cBs3nM C 3TMM, Ha MOW B3rnNfA4, 370 pelleHne MoxeT 6biTb
LenecoobpasHbiM TOMbKO MPU HanUM4MM B [OroBOpPe OroBOPKM,
KoTopas MpsIMO yKa3blBaeT Ha BWUL AEATENbHOCTW, LN KOTOPOro
apeHpyeTcs 0bbekT. OTCyTCTBME TaKOW OroBOPKM HENb35 BOCMONHUTD
be3 cornaweHuns cTopoH 06 yperynupoBaHumM 3TOro Bonpoca.

Bonee cnoxeH BOMPOC O TOM, 4TO NPOMNCXOQUT, eCi UCMNOJTHEHNE HE
3anpeLwieHo BaacTbio, HO H€BO3MO)KHOCMaTepMaﬂbHOﬁTOHKM 3peHund
Mnn CTaHOBUTCA CJZIULLIKOM 06peMeHVITEJ'IbeIM NN LOPOrocCToAL M.

Kor,u,a NCMOoJIHEHNE HEeBO3MOXHO C MaTepMaanoﬁ TOYKWN 3peHN4,
B KOHEYHOM uTore peyb 0 CUTyauuUnn BpPeMEHHOro c|>opc—Ma>Kopa.
N peweHne 10 Xe, KOToOpoe Mbl y>Ke paCCMOTpPESIN BblLLle.

Korpa wcnonHeHue BO3MOXHO, HO OblNO 3aTpyaHeHoO WAM cTano
bonee LOPOroCTOALLMM, peLlleHne NHoe.

Ecnu Bo3HMKaeT Takas cuTyauus, TO Ppa3yMHbI  MOLXOL,
K npobnemMe - MpUHATL PpeLleHWe, OLEHWB, MNPEBOCXOAUT Nn
HacTynuelas obpeMeHUTEeNbHOCTb WCMOMHEHWS MOPOr  pucCKa,
KoTopbIn 06bI4HO Mpucyl KaxkgoMmy porosopy. OTBeT 3aBWMCKT OT
OLLeHKM 4Ypes3BbIYaNHOCTU M HenpeackasyeMocTn (HeBO3MOXHOCTH
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I'Ipe,lJ,Bl/Iﬂ,eTb] C06bITI/IFI, ecyin l-Ipe3B|:>I‘-I(:]IZHOCTI:o 061:6KTVIBH8,
a HenpenckasyeMocCTb CBA3aHa C NOJIOXKeEHMEM CTOPOH.

BMecTe ¢ TeM B Tex MpaBOBbIX CUCTEMax, FAe He NpPefyCMOTPeHbI
KOHKpPeTHble NpaBoBble HOPMbI 06 N3MeHsaLWMUXCA 06CToATENbCTBAX,
WHCTPYMEHTOM, C MOMOLLbI0 KOTOPOr0 MOXHO PeLinTb, MOXHO Jn
MPUHYAUTL CTOPOHY WCMONHUTL e€ obA3aTenbcTBa BBUAY HOBOMW
M HenpepackasyeMomn cUTyaLun, NociayxnT Lo6pocoBECTHOCTb.

B pencTBMTENbHOCTM BO3MOXHbI — W, BEPOATHO, HA AaHHbIA MOMEHT
4acTo WMMeT MeCTo - cJlyyau, Korga BOSHOBOW 3ddeKkT Takon
CUTyaL MK CyLleCTBEHHbIM 06pa3oM BMAET Ha LLenoYku NoCTaBKM.

B koHe4yHOM uTOre 3TOT BMA CpeAcCTBa MPaBOBOM 3alLMTbl TakXKe
MOXHO CYMTaTb aHajoroM HEenpeofoSIMMOM CUMbl, HecMoTps
Ha coxpaHsitolyocs GaKkTUYeckylo BO3MOXHOCTb WCMOSHEHUS.
3TO y4yuTbiBaeT TO, YTO BCHKWW [OroBOP, MCMOMHEHMEe KOTOpPOro
OTKNafblBaeTCa WU TMPOLOSKAETCA B TeyeHue MPOTAXKEHHOrOo
nepuvoja BpeMeHun (HanpuMmep, AOrOBOPbI C OMATOM B PacCpouky,
cpenm Npounx), B KOHTUHEHTaNbHO-NPABOBOK TPAAUL MM NOLYUHEHbI
npuHuuny pacta sunt servanda rebus sic stantibus, xopolo
M3BECTHOMY CWUCTEMaM [paXKAAaHCKOro npaBa W 3aKpennaéHHoMy
B psifie KOHKPETHbIX MOJIOKEHWUN.

B HekoTopbix npaBonopsagkax c TeM, 4Tobbl M3bexaTb MOAHOM
HEUCMOMHUMOCTU UAW  HEBO3MOXHOCTU WCMONIHEHWUS [0roBopa
B OymywieM, Takxke npepycMaTpuBaeTcsi, UTO KpPeauTop Mo
WCMONTHEHMIO BMNpaBe MpeajoknUTb W3MEHWTb [LOroBop, YTOObI
BOCCTAHOBUTb UCXOAHBIN banaHc caenku.

HacTtoswasa cuTyaums wnMeeT BpPeMeHHbI XxapakTep. [losTomy
OCHOBOMOMarawLylo pofb B  peryiupoBaHMM  [JOFOBOPHbIX
NpaBOOTHOLLEHWI UrpaeT fobpocoBecTHOCTb. VI3 pobpocoBecTHOCTM
BblTeKAeT 0093aHHOCTb CTOPOHbI, YbE WCMOJHEHME BPEMEHHO
ctano bonee obpeMeHUTENbHBIM, MPU TOM, 4YTO OHO dakTU4ecku
AN IOPULMYECKN BO3MOXHO, YBELOMUTb APYryt0 CTOPOHY O CBOMX
NpensaTCTBUAX ONS UCMNOJHEHMS, WU TOT e MPUHLMM, 9 nonaraw,
Mo3BOJIAET MOC/iefHeN CTOPOHE pacTOpPrHyTb AOrOBOpP, TONbKO eCciu
YCTaHOBJIEH CPOK, NOC/Ie KOTOPOro UCnofiHeHWe Bonblie He NPUHOCUT
BbIFO4y, MO3TOMY MHTEPEC B UCMOJTHEHUMN yTpayYMBaeTCs.

EcTecTBeHHO, CyLLECTBEHHbIM BblpaXkeHneM [0OpPOCOBECTHOCTU
aBnsetcd 06A3aHHOCTb COTPyAHWMYaTb, 4YTODbI OTbICKaTb WM
nonblTaTbCH OTbICKaTb CNOCO6 MWPHO AOroBOPUTLCS O TOM, Kak
YyCTPaHWTb MNpenaTcTBUS AAS WCMONHEHUs [0roBopa, OYeBUAHO,
MNYTEM W3MEHEHUS HEeKOTOpbIX €ero MOoJIOKeHWn, ocobeHHO Tex,
KOTOpble KacaloTCH CPOKOB.

3707 nogxon yuyuTbiBaeT, yto COVID-19 - cepbé3Has yrposa ans
300poBba obliecTBa, Torga Kak BO BCEX MPaBOBbIX cCUCTeMax,
HacKoNMbKO § 3Hal, MpaBo Ha >XM3Hb W 300pOBbe UMeeT
nepBOCTENEeHHOe 3Ha4YeHNe Cpeamn ocHoBoMoNaraLwmx npas. Takum
obpa3oM, ero 3alwmTa 3aTMeBaeT Niobble MHble MpaBa 4YesoBeka,
TakMe Kak MNpaBoO Ha HENPUKOCHOBEHHOCTb YACTHOM XXU3HW W,
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eCcTeCTBEHHO, WMyLlecTBeHHble npaBa. Tak banaHc pocturaetcs
yepes pasyMHOCTb.

[pyroi BbIBOJ, BO3MOXEH B OTHOLUEHWW aneaTopHbIX AOrOBOPOB,
MOCKOJIbKY B 3TOM cjly4ae 06493aHHOCTb OLHOM CTOPOHbI UCMOSIHUTL €€
obazaTenbcTBO 00yCNOBNEeHa HACTynNIeHUEM ciy4yalHoOro cobbiTug,
a ppyras cTopoHa NpUHWMaeT Ha cebs pUCK MCMONHEHUs, faxe
ec/in ykasaHHoe cobblTMe HAcTynuT M oCcBODOAMT MepBYy0 CTOPOHY
oT e€ ucnonHeHns. Ho B 3ToM cnydae Takxke b6bio 6bl yMecTHO
OLEHUTb PUCK, XapaKTepHbI AN KOHKPEeTHOro AoroBopa, YTobbl
onpenennTb, BXOAWUT NM B 06MacTb pucka NpUYmMHaA Ype3MepHoW
06peMeHNTENBHOCTM UCMONMHEHMS.

E [Mapa cnoB 0 p[eHexXxHbix oba3atenbcTBax. [ag TpaguUMOHHON
MaKCUMbI pecunia non perit (naT. feHbrn He rBHYT) OTCYyTCTBUE fieHer
3HayeHus He uMeeT. JomKHMK No obsizaTenbcTBy B NtoboM cryyae
ponyckaeT HeMCNoNHeHWe, U Apyras CTOpoHa BrpaBe 0TKa3aTbCs
NCMOMHATL CBOE 0053aTeNbCTBO, €C/TM OHO A0/IXKHO DbITh MCMONHEHO
OQHOBPEMEHHO C 0053aTeNbCTBOM [LOJIKHUKA, MW XKe 0TKa3aTbCs
MCMNONHATL ero, Korga MatepuasnbHoe MosoXeHWe LpYro CTOPOHbI
yKa3blBaeT Ha TO, YTO OHa He CMOXET UCMONTHWUTL CBOE 006513aTeNbCTBO.

[oroeop - 370 obs13aTenbHoe cornaweHune. Ho ero cywecTesoBaHme
MOMeLLEeHO B peasibHOCTb U CBA3aHO C BHELIHUMM 06CTOSTENbCTBAMM.
KaxxzoMy foroBopy NpvcyLL, pUCK TOro, YTO KaXkasi CTOPOHa UCXOLAMUT
13 BO3MOXHOCTM M3MeHeHUs cuTyaumu B byayuiem. OnHako npasy,
HeB3Mpas Ha ero CTPOrocTb UM HE3aBMCKMMO OT CUCTEMbI, B KOTOPOWA
OHO [LeCTBYET, U3BECTHO, YTO JOrOBOPHOM PUCK KaX[0M CTOPOHbI He
becnpepeneH, HO orpaHUYeH v He BK/tOYaeT B cebsi YpesBblyalHble
obcToaTenbCcTBa.

ToT dakT, 4To B 3TOM rofy Mbl C BaMu He BCTpeTuMcs B CaHKT-
NeTepbypre, K coxxaneHuto, Hanyyllee TOMy LOKa3aTebCTBO.

3aBepwy Ha Mbican 006 ucnonHeHWn BpayebHbIX obA3aHHOCTER
B BOMHE C KOPOHABUPYCOM.

Bcem n3BecTHa 0co6eHHOCTb 3TOM AEATENBHOCTU — YTO OHA COCTOMUT
B TOM, YTObbI NPUNOXUTL BCE YyCUAUS A5 U3nedeHns 3aboneBaHus,
Ho 6e3 rapaHTuMi Bbi3gopoBfieHust. O6blYHO Npu3HaeTcs, YTo
KOPPEKTHOCTb MCMONHEeHU BpayebHbix 0653aHHOCTEN MOXHO
OLEeHWTb No cobnofieHMo pyKOBOLCTB U BpayebHbIx CTaHAapToOB.

OfHako ceyac Mbl Haxo4MMCS B 4Ype3BblY4aWHOW cUTyauuu, rhe
nofobHble YyKa3zaHUA HaxoAsATCs Ha CTaguMM  MOAroTOBKWU. 3TO
TeKyWMA npoekT. 3To 0b6CTOATENbCTBO MO3BONSAET CYMTATb, 4TO
OTBETCTBEHHOCTb Bpayelr [OMKHa OLEeHMBATbCA He Tak CTporo,
eCTECTBEHHO, C Y4ETOM KOHKPETHbIX 00CTOATEeNbCTB.
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ENRICO DEL PRATO*

Speaker

COVID-19, Act of God, Force Majeure,
“Hardship Clauses”, Performance and
Nonperformance**

It is undoubtable that COVID-19 was, some months ago,
unpredictable. In the perspective of Civil Law, we can consider it
an extraordinary and unpreventable event. And it is obvious that it
produces effects, strongly relevant, on the juridical relationships.
| will try to summarize some of the more relevant consequences
with respect to obligations and, more specifically, in contracts. | am
an ltalian Civil Law Scholar, but, in this short speech, | will consider
directly neither the Italian Law perspective, nor, in particular, the
specific exceptional mandatory rules adopted for COVID-19, but
kind of remedies generally common to all legal systems around
the world, because they are an expression of reasonableness and
justice, which every juridical experience cannot ignore.

Surely, the different legal systems adopt different specific remedies:
butthe common core of those remediesis thatin such an exceptional
and unforeseeable situation, which is totally independent of the fault
of the debtor, the performance is temporally or totally uncollectible.
In the first case, the debtor is not liable for the delay, in the second,
the obligation is extinguished. Moreover, in the case of temporary
impossibility, in contracts, the counterparty can terminate the
contract if he doesn’t have an interest in receiving a delayed
performance.

We must address a first and general point. This matter is always
connected only to performance which has not yet been fulfilled, and
it should not be performed before. In other words, the hardship is
relevant to the termination of the obligation or on its remodulation
only when the performance has to be fulfilled before because the
expiration term was not yet expired. Otherwise, the debtor can be
considered as responsible for the non-performance for the reason
that the risk of the delay burdens himself.

For this reason, it is clear that there can be an incidence
of circumstances that are unpreventable at the time of the
stipulation of a contract only in those cases where the performance
of the contract extends over time, or where its performance is not
contextual to its stipulation and in case of duration contracts when

* Professor of Civil Law at Sapienza University of Rome Law School. Director of the Course of higher learning in Legal Management. Director of
the Master Anti-corruption. Erasmus Program Director. In 2015-2018, he was Head of the Law Department, Director of the PhD School in Civil
Law, Commercial Law and Labour Law, Member of the Council of the University. Member of the High Court of the Sport National Committee
(C.0.N.L). President of a section of the Movie Commission in the Ministry of Culture. Member of the Roman Bar since 1986.

** The text is reproduced in the original language as submitted by the author, with minor editorial changes.
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one or more performances must be executed not contextually to the
stipulation. Otherwise, the delay of the debtor before the occurrence
of the hardship makes him responsible for breach of contract or
such delay, because the risk of the supervening impossibility of the
contract is a burden that the defaulting party must assume.

Turning now to our issue. As | said, | will not focus my attention on a
specific legal system: however, it is useful to note that all the studies
developed by international legal institutions in order to harmonize
contractlaw-which parties canstipulatetoapplyas conventionallaw
through a clause indicating it as the private regulation that governs
their contract - provide for the so-called “hardship” as a cause of
termination or variation of the contract. Some rules are provided by
the UNIDROIT Principles of International Commercial Contracts (art.
6.2.3: effects of hardship), in the European Draft Common Frame of
Reference (art. Il - 110 on variation or termination by a court on the
basis of a change of circumstances), in the Principles of European
Contract Law (art. 6.111: change of circumstances).

It is also possible that the parties include one or more provisions
in their contract on how to regulate circumstances of hardship (so-
called “escape clauses”) which allow one or both of them the remedy,
under certain specified circumstances, to suspend performance or
to terminate the contract entirely.

In both cases, the party can also be afforded different types of
remedies aimed at preserving the contractual relationship under
different conditions. The parties may, for example, convene for
automatic modification of the terms, or of the time to fulfill the
performance; they stipulate that a third party, like an expert, whom
they both confide in, shall modify the content of some clauses;
finally, they can provide that certain clauses of the agreement are
subject to renegotiation.

Of course, the third way to cure the contract is the most problematic
because it places the parties in a new situation of pre-contractual
relationship, although there is a binding contract; and it is normally
difficult to decide, in case of dispute, if and how it is possible to
determine that the duty to cooperate in the way of a settlement has
been correctly fulfilled. Naturally, this issue must be assessed in
accordance with the principle of good faith, which is the general
standard useful to evaluate the efforts of the parties in dealing with
the new situation.

In presence of such contractual clauses, we can consider, as a matter
of principle, that the self-regulation done by the parties is exhaustive
inorderto establish the consequence on the effectiveness and/or the
modification of the contract. But, in my opinion, such a conclusion
is correct only when the original agreement provides, in general,
for all the cases of temporary impossibility of performance and the
consequence of such a situation relating to the interest of the party
that was burdened by such performance.
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| question if this solution is totally correct. To understand my doubt
one must consider that, except in those cases where performance
is legally prohibited, in most cases, the performance can be fulfilled,
but it is much more difficult compared with the circumstances
existing at the time of the agreement and predictable for the future.

Here it is difficult to establish in advance a general rule, and | think
that evaluation on a case-by-case basis is appropriate, firstly, to the
principle of good faith. But, in any case, itis necessary to distinguish
those cases where performance is difficult, albeit through at much
greater cost than originally anticipated, from those cases which
expose the performing party to an elevated risk to his health.

From this perspective, it is also noteworthy that an “act of God”
and “force majeure” must not be considered as comparable to
impossibility of performance, which entails a higher standard (for
example, when a factory is shut down by order of authority). Both
those terms require a less stringent evaluation and include the area
where the performance is yet possible, but much more difficult as it
was contractually provided.

A valid cause to invoke force majeure, among which is the act of
God, can be defined - despite every definition can be dangerous - as
an unpredictable event not to be remedied by the ordinary diligence
and due care that is required in the performance of any contract and
in that specific situation.

The latter considerations concern also the case where the contract
doesn’t provide anything for unexpected new circumstances arising
either by force majeure or an act of God.

Obviously, in the absence of self-regulation, the issue is more
complex and the solution can depend on the choices adopted by
each of the different legal systems. Nevertheless, | think that it is
not only possible but rather necessary to find a common core in
order to identify some general rules. | will try to develop this short
thought in this way.

First, is to consider the simplest event wherein the performance
is forbidden by legal order. In this case, regarding COVID-19, there
is - we all hope - only a temporary, but objective, impossibility.
Under this circumstance, one must further consider whether the
asserted exemption of liability arises by an order of the authority
that is entirely independent of the behaviour of the obliged party. In
other words, the debtor’s performance was entirely unpreventable
through no fault of his own, and not just more onerous for him.

According to this, the party whose performance is impossible is
not liable for the delay, and, consequently, the other party shall be
exempt to fulfill his obligation. In this situation, the effectiveness of
the contract is suspended until the legal prohibition shall cease or
the party whose performance is still possible loses the interest to
receive the consideration
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The second eventuality raises the question of determining the
deadline which justifies the binding effectiveness of the contract
despite its unenforceability. It is simple when there is a contractual
clause providing a specific period that must be strictly observed [i.e.
when the contract provides that “time is of the essence”). Otherwise,
it is necessary to evaluate the interest to receive the performance in
relation to all the concrete circumstances having regard to a general
rule of contract law: that, in the doubt, it is preferable to preserve
the contract rather than dissolve it.

In this perspective, the evaluation of the loss of interest of the party
who has to receive the benefit of a contract that is temporarily
impossible to perform can be considered serious, and thus
significant, when a delay past a given time makes the contract of
no use to the other party, in which case the latter can terminate the
contract. This solution reflects the principle of good faith which can
be applied alternatively as a remedy to cure and to termination of
the contract.

The foregoing considerations can be applied in particular to
leasehold agreements for enterprises, which are often affected
in this extraordinary crisis, in which the public authorities prohibit
many non-essential commercial activities from conducting business.

Although those prohibitions don’t touch the lessor’s performance,
they certainly have a strong negative impact on the activity of the
lessee. Nevertheless, the principal obligation of the latter to pay
fees remains always possible because its object is the payment of
a sum of money.

In some legal systems, the impossibility for the lessee to use the
property for the scope provided by the contract is a just-cause of
termination. But, although a temporary impossibility can justify
such a remedy, probably it can appear excessive because of the
interest of both the parties to preserve the contract. Without an
agreement of the parties on a suspension of the lessee’s debt, it
would be possible - but this question can be debated - to suggest
that the lessor’'s performance is not only to give the use of the
property to the lessee but, more specifically, the use for a type
of activity, temporally impossibility of which suspends the effects
of the contract.

However, this solution is not without complications. Indeed, it places
the burden of the temporary impossibility entirely on the lessor. For
this reason, | think that it can be a practicable solution only when
there is a clause in the contract that expressly indicates the type of
activity for which the property is rented. The lack of such a clause
cannot be remedied without a settlement agreement of the parties.

More difficult is the issue when the performance is not prohibited by
the authority but it is materially impossible, or it becomes extremely
arduous or expensive to comply with.
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When it is materially impossible, we have, ultimately, a cause of
temporary force majeure. And the solution is the same that we have
already examined.

When the performance is possible, yet more difficult or expensive,
the solution is different.

When faced with such a situation, a reasonable approach to the
problem derives from a solution based on an assessment as to
whether the supervening onerousness of the performance exceeds
the threshold of the risk normally inherent in each contract.
The answer depends on an evaluation of the extraordinary and
unpredictable nature of the events, where the extraordinary nature
is objective and the unpredictability is related to the situation of the
parties.

However, in the legal systems where there are no specific legal
rules on supervening circumstances, the good faith in the execution
of the contract is the instrument by which one must decide if
the performance is yet enforceable considering the new and
unpredictable situation.

In fact, there are possible, and probably frequent now, ripple effects
of this situation that are significant when it comes to supply chains.

In the end, also this kind of remedy can be considered as similar
to force majeure, despite the permanent factual possibility of the
performance. It is to consider that each contract, execution of which
is deferred or continued over a protracted period [i.e. instalment
contracts, to name a few), in the Roman Legal tradition is governed
by the principle pacta sunt servanda rebus sic stantibus, well known
in the civil law systems in some specific legal provisions.

In some legal experiences, in the perspective to avoid the entire
frustration or impracticability of the contract, it is also provided
that the creditor of the performance can offer a modification of the
contract in order to restore the original balance of the operation.

The present situation is temporary. So, good faith takes on
a fundamental rule in the administration of the contractual
relationship. From good faith arises the duty of the party whose
performance is temporally much more onerous but not factually
or legally impossible to give notice to the other party of its
impediments in the performance of the agreement, and the same
principle, | think, allows the latter party to terminate the contract
only if there is a time limit after which the performance becomes no
more useful, and so there is no interest to receive it.

Naturally, a significant expression of good faith is the duty
to cooperateinordertofind, orto try to find, a settlement agreement
with a view to cure the contract, obviously modifying some clauses,
especially relating the time-period.

It is to consider that COVID-19 is a serious danger for the common
health, and in all legal systems, as far as | know, the right to life and
to health is of primary importance among the fundamental rights.
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Therefore, its protection overshadows any other human rights, such
as the right to privacy, and, obviously, patrimonial rights. This is
an explication of balance through reasonableness.

A different conclusion is possible for aleatory contracts because
here one party’s duty to perform is conditional on the occurrence of
a fortuitous event and the other party takes the risk of performance,
even though the event occurs and excuses the first party from
rendering its performance. But also, in this case, it would be
appropriated to evaluate the risk which characterises the specific
contract in order to determine if the cause of the excessive
onerousness of a performance is included in the area of the risk.

E Only a few words on pecuniary obligations. For the traditional
statement pecunia non perit, the lack of money has no relevance.
The debtor is in default in any case, and the other party can refuse
to fulfill his obligation if it must be performed contemporaneously,
or, otherwise, refuse to fulfill when the economic conditions of the
other party indicate that he cannot fulfill.

A contract is a binding agreement. But its life is in reality and
connected to the circumstances. Inherent in every contract is
the risk that each party assumes that the future situation can
modify. But the law, despite its rigour, irrespective of the system in
which it operates, is aware that the contractual risk of each party
doesn’t stretch indeterminately, but is limited when exceptional
circumstances arise.

The fact that this year, we will not meet each other in St. Petersburg
is, unfortunately, the best evidence.

| conclude with a thought on sanitary performances through war
against COVID-19.

We know the particularity of such an activity, that is to make the best
efforts to cure a disease without assurance of healing. Itis generally
accepted that the correct fulfillment of sanitary performances can
be appreciated by observing the guidelines and sanitary protocols.

But we are now in a situation of emergency where such indications
are being drafted just now. Itisaworkin progress. This circumstance
authorises to regard that the responsibility of the doctors must be
evaluated with less rigour, naturally having regard to the concrete
circumstances.
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AH NbHNUC*

Cnukep

Qopc-maxkop 1M KuTanckaa cneundpuka**

MonoxeHnss o dopc-Maxope (HempeomonuMoin cusie] B cuny cBoen
NpUpoAbl cornacoBbiBatoTcs 6e3 Kakoro-nMbo 3HaHWS O KOHKPETHbIX
obcToATeNnbCTBAX, MNPM  KOTOPbIX OHM BOyayT npuMeHsaTbCcA. Takue
MOMIOXEHWUS, Kak mnpaBwio, npegycMatpmsaloT ocBoboxaeHne oT
obszaTenbcTB BBMUAY CODOLITMI MAM 06CTOATENbCTB, KOTOPble CTOPOHA,
3asBNAOWAA O HENpPeofonMMOW Cuie, He Morja KOHTPOJMPOBAaTh.
OyeBnAHO, 3a MocnefHue HeLeNnu MHOrMe KOMMaHWW M3y4valoT Takue
MONIOXEHUS, YYWUTbIBAs KpanWHe CHOXHYl 00CTaHOBKY, C KOTOPOM
OoHM cTonkHynuck B Kwutanckon HapogHon Pecnybnuke B cBA3M C
KOpPOHaBMPYCOM.

Mop Henpeoponumon cunoin, cornacHo Ctatbe 117 3akoHa KHP
0 [JoroBopax, MOHWMAlTCA  «0ObEeKTMBHble, HenpeaBULEHHbIE,
HeycTpaHMMble U HenpeogoNiMMble obcTosTenbcTBa». Moyt Bo BCex
LOFOBOPHbIX MOSIOXKEHMAX O POpPC-Maxope KOHKPETHO paclUuMpUTeNbHO
yKa3sblBatoTcs cobblTus, nognagatolime nog 370 onpefesieHne, ¢ Y4ETOM
NPSIMOro NonoXeHus 06 0693aHHOCTM NPUNOXKNUTL YCUANS LNA CMATYEHUS
nx nocnepcTteui. Benbiwky COVID-19, oyeBnaHO, 6bifio HEBO3MOXHO
npeaBUAETb, U BO MHOMMX Clly4yasix CTOPOHbI Mafio YTo MOryT chenaTb,
4TObbI CMATYUTL NOCNEACTBUS ITUX 0OCTOATENLCTB, 0COOEHHO B MEepuoabl,
KoTopble MOAMNAAAlT MOA PaCMopPS)KEHUS roCyAapCTBEHHbIX OPraHoB.
OpHako 3Ta Mo3vuMsa He BCerga MoXeT ObiTb HeABYCMbICNIEHHOM, W
CTOpPOHaM clieflyeT NposiBNATb OCMOTPUTENIbHOCTL MPU PacCMOTPEeHUM
BOMpPOCA 0 TOM, KaK NPUMEHSAOTCS NoNoXeHUs 0 opc-Maxope.

OcHoBaHue ang ucka

lNpaBy KHP npucywa onpenenéxHas cneunduka, Ha KOTOpyto ciepyeT
0b6paTUTb BHUMaHMe.

1. KakmBoMHoruxgpyruxtopucamkumnax, s KHP ctopoHa, gobuBatowascs
0CBOOOXAEHNSA OT OTBETCTBEHHOCTW BBMAY HEMNPEOLOSIMMOW CUMbI,
MOXET TMOXeNaTb COCNaTbCs Ha «3MNUAEMMUIO» KakK Ha OOHO M3
obcToATENbCTB, yKasaHHbIX B MONoOXeHun o dopc-maxope, Wau,
BO3MOXHO, Ha obliee onpeneneHne popc-Maxopa Kak cobbITns Unm
0bCcTOSATENLCTBA, KOTOPOE BbIXOAMT 3@ PAMKU KOHTPONS 3asBNSIOLLEN
0 HEM CTOPOHbI.

* YnpaBnsiowmin napTHEpP nekuHckoro opuca Mayer Brown c bonee yem 31-1eTHUM onbITOM paboTbl B pasfinyHbIX a3naTCKUX OPUCLUKLUSAX,
BkNtoYyas BeeTHaM, TannaHpg u FoHKOHT. VIMeeT 3HauuTeNnbHbIM onbIT paboTel B chepe TOProBau, HEABUXUMOCTM U FOCTUHUYHOrO 6u3Heca B Kutae.
3a roabl paboTbl B A3uu nonyyns onbiT BefeHWs NeperoBOpoB Mo KPYMHbIM TPAHCTPaHWYHbIM CAENKaM, BKlo4as MHPPaACTPYKTypHbIe NPOeKTh,
COBMeCTHble MPeanpuaTUS WU Lpyrne WHBECTULMOHHble MpoekTbl. [loMrMo npoyero, Bbin NPU3HaH BeayLiMM OPUCTOM B 061acTu CIUSHWIA
 nornoleHuii no Bepcun IFLR1000 (2012-2015 rr., ¢ 2017 r. no HacT. Bp.).

** TekcT NpMBeAEH B NepeBoAe C OpUrMHana B TOM BUAE, B KOTOPOM OH NPeACTaBfeH aBTOPOM, C HE3HAUUTENbHLIMU PefakTOPCKUMM NpaBKaMu.

CoasTopbl: 3ndu Ox. M. Banr, Muppop [xoy.
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2. JInbo e CTOpoHa, 3aBNAOLLASA 0 HENPEOA0IMMON CUIE, MOXKeT Takxke
COCNaThCs Ha Pacrnopsi>KeHUsI TOCYAAPCTBEHHbIX OPraHoB, MOJUTUKM
M MeCTHble MOoA3aKOHHble HOPMaTWMBHblE aKTbl, KOTOpble comepxaTt
nnbo nNpefnucaHns o 3aKpbITUU NpeanpuaTuin, nnbo pekoMeHLaLUm
06 n3MeHeHWM Nopsaka BeLeHUs [eATENbHOCTHU.

3. XoTs cpeAcTBa MpaBOBOM 3alUWTbl B CliyYae HEMpeomosIMMON CUbl
00bIYHO MpUMeHstTCA K 06s3aTenbCcTBaM, KOTopble HE MOTYT ObiTb
MCMNOMHEHbI, Takue Kak obsizaTenbcTBa Mo nepefaye BewW WK
OKasaHwuto ycayru, nnaTéxHoe 0693aTenbCcTBO, Kak NpaBuo, He bypeT
nognapgaTte Moj 3Ty KaTeroputo, XOTS HeKoTopble PacrnopsXeHWs
W MONWTUKM  TOCYRAPCTBEHHbIX  OPraHoB  NpeaycMaTpuBatoT
LOMONHUTENbHbIE MOMIOKEHMUS O Mepax Mo pearvpoBaHWilo Ha
dunHaHcoBble nocneacTeusa COVID-19.

3T Bonpocbl 0cObeHHO BaXHbl, KOrja ofHa CTOpOHa ocnapusaeT
npaBo Apyroi 3afBAATb 0 HENPEeOA0NMOW cue BoBce Nnbo nepwuog,
B TeYeHMe KOTOpPOro BO3MOXHO 0CBODOXAEeHMe OT 0TBETCTBEHHOCTU
B cuny Popc-MaxKopHbIX 0BCTOATENbCTB, @ TakXke MOryT BAUATL Ha
TO, Kakoe WMEHHO CpeAcTBO MPaBOBOW 3alWTbl UM WM3MEHEeHue
[0roBOpHbIX 0643aTenbCTB BygeT BO3MOXHO.

Pasnuyatouwimecs obcToaTenbCcTBa

N3BeCTHO, 4TO pacnops>KeHNAMMN rOCYAAaPCTBEHHbBIX OPraHoB, N34aHHbIMK
B KPYMHbIX ropofax, Takmx kak [lekuH n LLlanxan, koMnanvam npegnucanm
N peKoMeHAoBasM MOMNPOCUTL CBOMX COTPYAHMKOB OCTaBaTbCs AOMa
WNW, B HEKOTOPbIX CIIyYasX, 3aKpbITb NPeAnpuaTME Ha pasHble Cpoku. M3-
3a pasnunynii B TpeboBaHMAaX MOXKHO NOCMOPUTL O TOM, Kak MPUMEHSIOTCS
MOJIOXXEHUS O HEMPeOoAoNUMOW cusie, 0CODEHHO ecnin rocyfapCcTBeHHbIe
OpraHbl U3[atl0T peKkoMeHaaL Mo, a He MpaBmIo, KOTOPOMY HAAJIEXMUT CTPOro
cnepoBatb. Mexay pa3HoobpasHbIMUM M3JaHHBIMW  PACNOPSKEHUAMM
eCcTb pasfining, 4acTo 3aBUCHALLME OT CTENEeHN CePbE3HOCTU 3NUAEMUN
Ha KOHKPETHbI MOMEHT.

[ata u3pgaHnsg Takux pacrnopshkeHWid Takke MOXeT bObiTb 3HAYUMbIM
dakTOopoM Ona  CnopoB 0  AeWCTBUTeNbHOCTM  TpeboBaHun o
Henpeoponumon cuie. HekoTopble nepuodbl [O WAW cpa3y noche
nepuoda, KOTOpbI OXBaTbiBaeT pacrnops>XkeHWe rocyfapCTBEHHOrO
opraHa, MOryT OrpaHuW4YuTb BO3MOXHOCTb CTOPOHbI 3asaBAsATb O
NPUMEHEHUM HEMpPeofoIMMON LEenu UM MHbIM 06pasoM MocTaBuTb eé
nog, Bonpoc.

Ewe opHa nepeMeHHasa - xapakTep pAesdTenbHocTU. B HekoTopbix
cayyasx pacrnopsdkKeHUs roCyAapCTBEHHbIX OpPraHoOB COCPeAOTOYEHbI
Ha KOHKPeTHblX 00nacTax KOMMepyeckon [esTeNbHOCTM, TakuxX Kak
TYpUCTUYECKNE AOCTONPUMEYATENbHOCTH, KMHOTeaTpbl U WHble YCAyru,
KoTopble NpeAnonaratT CKonjeHne B OAHOM MecTe 60/bLIOro yucna
mogen. K npumepy, LLlaHxan BBEN Ype3BblYaHble Mepbl MO 3aKPbITUIO
MeCT pa3BJieyeHui 1 JocTonpmMeyaTenbHocTen. B To e Bpems, B Apyrunx
cekTopax u3MeHwunack cpefa. HanpvMep, MHOrMe pecTopaHbl 3aKpbIINCh
[0OpOBONBHO eLWE B CaMOM Hayafle, M Wb HEKOTOpble OCTanucChb
OTKPbITbIMUW. 3aTeM nocfiefoBan Nepuog, Koraa MHorne pectopaHbl cTanm
TONbKO [OCTaBNATb €Ay Ha BbIHOC WM 3aKpblnch BoobLLe.
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OnbIT aTUNUYHON NHEBMOHUU

CnyyaeTcsi, 4TO CTOPOHbI  MOryT oKasaTbCcd 6e3  MonoxeHus
O HEenpeofoMMON CUAe WAW C TakMM MONOXEHWEM, KOTOpoe He
oxBaTbiBaeT COOTBETCTByWLee obcTosiTenscTBo. OfHAKo Torga MoXHO
BbICTyNaTb 3a rmbkocTb 1M TpeboBaTb AOOPOCOBECTHLIX NEPEroBOPOB C
TeM, YTobbl CKOppeKTUpOoBaTh NAaTéxHble 0b6s3aTenbcTBa. 3TOT BONpOC
paccMaTtpuBanca B Xofe BCMbIKX aTUMNM4YHOM nHeBMoHun (TOPC -
TSXENbIA OCTPbIA pecnupaTopHbli cuHgpom) B 2003 rogy, korga 11 nioHs
ykasaHHoro ropa BepxoBHbI HapoLHbI cyn u3pan yBefoMJieHWe
(Yeenomnenune o TOPC), 3aTpoHyB, NTOMUMO NpoYero, BONPoC NpuMeHeHns
NpUHUMNA CnpaBeASIMBOCTM B [OrOBOPHbIX CMOpPax B XOA4E BCMbILIKK
TOPC. XoTs YBenomneHue yTpaTuao cuiy, 0HO MOXET yKa3aTb Ha NoAxon,
NPUMEHEHUSI KOTOPOr0 MOXHO 0XWAaTb B Mepuof Tekylen 3nuaeMun
COVID-19.

B Yeepomnenun o TOPC cka3zaHo, 4TO HEMNpPeoposMMyd CUSly MOXHO
cynTaTh ycTaHoBseHHoi, ecan (i) HewcnonHeHwe cTano nNpPsSIMbIM
CNeAcTBMEM aAMWHWUCTPATUBHBIX Mep, MPUHATbIX FOCYAapCTBEHHbIMMU
opraHamu pna npegotepauwiedus anuaemmn TOPC; unu (i) ctopoHa
MOSIHOCTbBIO IVLLEHA BO3MOXHOCTU MCMOSIHUTL CBOM 0653aTenbCcTBa U3-3a
annpemun TOPC. Bbino ykasaHo obuee TpeboBaHMe — CTOPOHbI LOIKHbI
LecTBOBaTb CNpaBeanBO U pa3yMHO, B TOM YKclie B TOM, 4TO KacaeTcs
n3MeHeHus obazatesbcTe U (4To BaxkHo) TpeboBaHWit 0 UHAHCOBBIX
KOppeKTMpoBKax, — XOTA KOHKPeTHble [OrOBOPEHHOCTM  [OMXKHbI
bopMMpoBaTbCS UCXOAA M3 KOHKPETHOro Ccliyyas; HUKaKuMx TBEPAbIX
npaBun YBefoMJieHMe He npefycMaTpuBano, a TOJIbKO Bbipaxasno
oXupaHue, 4YTo CTOPOHbI byayT Mcnonb3oBaTb CNpaBeASvBbIA MOAXOA.
OueBnaHoO, Nnopsagok npuMmeHeHus Yeegomnenus o TOPC bbin obycnosneH
KOHKPETHbIMW [OrOBOPEHHOCTAMM W BCEMU MHbIMW 0bBCTOATENbCTBAMM,
HO OHO copep>asno obliee ykasaHWe cygam MOAXOAUTb K paspeLLeHuio
CMOPOB C MO3MLMM NPUHLMMA CNPaBeLNNBOCTHY.

HoBble pacnops>keHnd rocyoapCrBeHHbIX OpraHoB

B 2020 romy cTopoHbl MoOryT noxenatb notpeboBaTb npoBefeHMs
LobpocoBeCcTHbIX MeperoBopoB, onupasch Ha onbIT TOPC kak Ha npumep
TOro, Kak B MPOLLIOM peLlanncb cxoxune Bonpockl. Kpome Toro, noxoxe,
4To ceryac naeT paspaboTka HOBbIX pyKoBoAALWMX NpuHLmMnoB. Knpumepy,
coobuaeTtcsq, yto 10 peBpang cnmnkep Kommccum no 3aKoHOLATENbCTBY
npu [loctogHHOM KomuTeTe BcekumTanckoro cobpaHua HapogHbIx
npefcTaBuTeNen 3asaBui, YT0, eCI CTOPOHbI He MOTYT UCMOJSIHATb CBOM
LOroBOpHble 0bs3aTeNbCTBa M3-3a MPaBUTENbCTBEHHBIX MeEp B CBA3M
c COVID-19, cnepyet no3sonutb UM TpeboBaTb ocBoboXAeHUS BBUAY
HenpeofoMMON CUMbl B COOTBETCTBMWU C [0roBopHbiM npasoM KHP.
[epBas nanata no rpaxAaHckum pdenam Bbicwero HapopHoro cyga
NPOBMHLMYM YXK3L35H TakxKe, Kak coobLiaeTcs, 3asBuna B TOT e AeHb, YTO
B CJly4ae cnopoB HeobxoAMMOo NpefoCcTaBAATh MPaABOBYIO 3aLLMUTY B CBA3M
c $opc-MaxopoM M pPyKOBOACTBOBATHCH MPUHLMMOM ChpaBeanBoOCTH
(4To o4eHb noxoxe Ha noaxop B nepuog TOPC, o KOTOpOM cka3aHo BblLue).

CnepfyeT Tak>ke 0TMeTUTb, YTO NpaBuTenbcTBa MeknHa n LaHxas paHee B
deBpane M3ganu pacnopsixkeHUs o NpeaocTaBneHnn 0coboi noaaepxKKu
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ManbIM 1 CPeLHUM NPeAnpUATUAM B TOM, YTO KacaeTcsd 0CBODOOXAEHNS OT
apeHAHOW nnaThl.

* BuyactHocTu, B pacnopsxeHun Bnacten [eknHa, nsgaHHom 5 deBpans,
yKa3blBaNoCb, YTO apeHpofaTenb, ABASIOWMNCA rOCYLAPCTBEHHbIM
npeanpuatTMeM, obs3aH NpefoCTaBUTb ABYXMECHAYHYIO OTCPOYKY MO
nnaTexaM 3a apeHAy MPOU3BOACTBEHHbIX MoMelleHUn U 50%-Hyto
CKMAKY Ha apeHay odUCHbIX momeuieHnit (c yd4éToM cobnogeHus
onpefenéHHbix Kputepues). Bnactv ropoma Takxke pekoMeHoBanw
YacTHbIM apeHAofaTensM NpefocTaBuUTb  0cBobOXAEHME CBOUM
apeHpaTopaM. HekoTopble Mepbl GMHAHCOBOrO MOOLLPEHUS, MOXOXE,
ByoyT AoOCTynHbl ONA apeHAoAaTesnen, KoTopble MOMAYT Ha Takoe
ocBoboxaeHve oT apeHAHON NnaThbl.

* MyHuumnaneHoe npasutenbctBo LllaHxas uspano pacnopsixeHue oT
7 ¢eBpans, B KOTOPOM, Kak NpeacTaBAfeTcs, Takxke yKasblBanoch,
4TO apeHAATopbl MOTeHUManbHO 0CBODOXAATCA OT apeHAHOW
nnatel 3a ¢eBpanb W MapT, ecAu apeHpodaTenb SBASETCH
rocyfapcTBEHHbIM MNpeanpuaTMEM, W MOOLLPANOCh ocBoboxaeHne
apeHaTopoB OT apeHAHOWM NiaTbl CO CTOPOHbI YAaCTHbIX NPeANpUATUN,
3KCNYaTUPYIOLLNX KPYyMNHble OPUCHbIE 3[aHUSA, TOProBble LLEeHTPbl U
NHOYyCTpUanbHble NapKu.

HekoTopble M3 3TWX MNPOrpaMMHbIX [LOKYMEHTOB MOryT ObiTb O4YeHb
obWnMK, HO oXMAaeTcss NpUHATUE boslee KOHKPETHbIX Mep Mo WX
nMnnemeHTaumn. Bmecte ¢ TeM B uenoM, Kak NpeacTaBASeTCs, OHM
COOTBETCTBYIOT noaxofy, npuHaTomy B 2003 rogy, 1 ykasblBakoT Ha TO, YTO
B C/lyyae cnopa cyabl, No BCel BEPOATHOCTU, ByayT CKNOHATLCS B MOSb3y
Tex, Koro cepb&3Ho 3atpoHyn COVID-19. Yto, BeposiTHO, eLweé BaXHee,
Takue NporpaMMHble JOKYMEHTbl MOXHO MCMo/b30BaTb B MeperoBopax,
4yT06bI NOBYAMTEL KOHTPAreHTa K COTPYAHMYECTBY M KOMMPOMMUCCY.

Kpunanc COVID-19 8 KHP npogonyaeTcs, v cBS3aHHble CHUM LOpUANYECKUE
BOMPOCbI, BHE BCAKMX COMHEHWN, npomgoskaT pa3pabaTbiBaThes
B bnmxanwwune Hegenn. o Mepe Toro, kak ¢dMHaHCOBbIE MOC/EeACTBMUS
KpuM3nca CcTaHOBSATCH Bce 6onee OWYyTUMbIMW, PAacCMOTPEHHbIE Bbille
BOMPOCHLI, ckopee BCero, npuvobpeTyT 3HayYeHuWe AN MHOTUX LenoBblX
NPaBOOTHOLLUEHU.
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IAN K. LEWIS*

Speaker

Force Majeure with Chinese
Characteristics**

Force majeure provisions are by their nature, negotiated without any
knowledge of the precise circumstances in which they will apply. Such
provisions will ordinarily provide relief from obligations based on events
or circumstances beyond the control of the party claiming force majeure.
Clearly, many companies have been reviewing such provisions in recent
weeks given the very difficult circumstances encountered in the People’s
Republic of China in connection with the COVID-19 virus.

Force majeure, in Article 117 of the PRC Contract Law, refers to “the
objective circumstances that are unforeseeable, unavoidable and
insurmountable”. Almost all force majeure contractual provisions
will specifically refer to events broadly within this definition subject
to an express duty to mitigate. The COVID-19 outbreak was obviously
not foreseeable and in many cases parties can do little to mitigate
circumstances, particularly during periods that government directives
cover. However, the position may not always be clear-cut and parties
must be careful when considering how force majeure provisions apply.

Basis of a Claim
There are particular features relevant to the PRC that should be noted.

1. As in many jurisdictions, a party seeking force majeure relief may
wish to rely on ‘epidemic’ as one of the circumstances specified in
a force majeure provision or perhaps the general definition of force
majeure as being an event or circumstance beyond the control of the
party claiming it.

2. Alternatively, a party claiming force majeure may also rely on
government directives, policy statements and local regulations which
have either ordered businesses to close or encouraged changes in
the way business is conducted.

3. Although force majeure relief is usually applied to obligations that
cannot be performed, such as an obligation to deliver something
or provide a service, a payment obligation usually would not fall
into this category, although some government directives and
policy statements provide additional scope to address the financial
consequences of COVID-19.

* Managing Partner of the Mayer Brown Beijing office. He has over 31 years’ experience gained in several Asian jurisdictions, including Vietnam,
Thailand and Hong Kong. He has significant China commercial, real estate and hospitality experience. Over his years in Asia, he has had
experience of negotiating large cross-broader transactions including infrastructure projects, joint ventures and other investment arrangements.
Inter alia, he has been recognized as a Leading Lawyer in M&A by IFLR1000 (2012 to 2015, 2017 - present).

** The text is reproduced in the original language as submitted by the author, with minor editorial changes. Co-authors: Elfie J.Y. Wang, Mirror

Zhou.
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These issues will be particularly important where one party disputes
another’s rights to claim force majeure at all, the period during which
force majeure relief is available and may also impact on precisely
what sort of relief or variation to contractual obligations is available.

Differing Circumstances

Clearly, government directives issued by major cities such as Beijing
and Shanghai have either required or encouraged companies to ask their
employees to remain at home or in some cases have shut down business
for various periods of time. Differing requirements may provide room
for argument as to the way in which force majeure provisions apply,
particularly where government makes a recommendation only rather
than a rule that must be strictly followed. There have been differences
between the various directives issued, often depending on the severity of
the virus at a particular time.

The date that such directives are issued may also be a factor relevant in
disputes about the validity of force majeure claims. Some periods before
or immediately after a period covered by a government directive may
limit the ability for a party to claim force majeure or otherwise make it
more open to question.

The other variable is the nature of business being conducted. In some
cases, government directives are focused on particular business areas,
such as visitor attractions, cinemas and other services industries
involving the gathering of members of the publicinone place. Forexample,
Shanghai has issued emergency measures to close entertainment and
visitor attractions. At the same time, the environment in other sectors
has evolved. For example, many restaurants closed voluntarily in
the beginning, leaving a small number open. A period then followed
when many restaurants started to serve takeaway food only or closed
completely.

SARS Experience

Separately, parties may find themselves in circumstances with no, or an
inadequate, force majeure provision. However, there may be scope to
argue for flexibility and request good faith negotiations with a view to
an adjustment of payment obligations. This issue was examined during
the SARS outbreak in 2003, when the Supreme People’s Court issued a
notice (SARS Notice] on 11 June of that year addressing, among other
things, the application of the principle of fairness in contractual disputes
during the SARS outbreak. Although this Notice is no longer effective,
it may be indicative of the approach that might be expected during the
present COVID-19 period.

The SARS Notice said a force majeure could be treated as having been
established if (i) a failure to perform was directly caused by administrative
measures taken by government to prevent the SARS epidemic; or (ii) it
is fundamentally impossible for a party to perform its obligations due to
the SARS epidemic. The general requirement was that the parties act
in a fair and reasonable manner including in respect of the variation
of obligations and (significantly) requests for financial adjustments -
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although the precise arrangements to be made were to be considered
on a case-by-case basis, with no hard rules but simply an expectation
that the parties adopt a fair approach. Clearly, the way the SARS Notice
was applied was subject to contractual arrangements and all other
circumstances but with a direction to the courts to adopt the principle of
fairness in deciding disputes.

New Government Directives

In 2020 parties may wish to request good-faith discussion using the
SARS experience as an example of how similar issues have been
addressed in the past. Furthermore, it does appear that new guidance is
being developed. For example, a spokesperson for the Legislative Affairs
Commission of the National People’s Congress Standing Committee
is reported to have stated on 10 February that if parties are unable to
perform their contractual obligations due to the government measures
relating to COVID-19, they should be allowed to claim force majeure
relief in accordance with the PRC Contract law. The First Civil Division
of Higher People’s Court of Zhejiang Province is also reported to have
stated on the same day that in disputes force majeure relief and the
principle of fairness should be adopted (being very similar to the SARS
approach discussed above).

One should also note that the Beijing and Shanghai governments both
issued notices earlier in February granting special support for small and
medium-sized businesses for rent relief.

e In particular, the Beijing notice, issued on 5 February, stated that
a landlord that is a state-owned enterprise should grant a two-month
rent exemption for manufacturing premises and a 50% reduction
for office leases (subject to certain criteria). It also encouraged
private landlords to grant rent relief to tenants. Certain financial
incentives appear to be available to landlords offering such rent relief
arrangements.

e A Shanghai municipal government notice on 7 February also
appeared to indicate that of February and March rent could be
potentially exempted where the landlord is a state-owned enterprise
and encourage private operators of large office buildings, malls and
industrial parks to grant rent relief to tenants.

Some of these policy statements may be very general, though more
detailed implementation measures are expected. They nevertheless
collectively appear to be consistent with the approach taken in 2003
and indicate that in the event of a dispute, the courts are likely to be
sympathetic to those severely impacted by the COVID-19. Perhaps
more importantly, such policy statements can be used in negotiations
to encourage cooperation and compromise.

The COVID-19 crisis in the PRC is ongoing and the legalissues relevant to
it will no doubt continue to develop in the weeks ahead. As the financial
impact of the crisis begins to bite, the issues discussed above are likely
to become relevant to many business relationships.
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®N0PUAH XAUHANEP*

Cnukep

COVID-19 kak obcToATENBCTBO
HenpeogonMMoun CUNbI U YacTHOE NpaBo
ABcTpun**

EnBa N MOXHO YCOMHWUTBLCH B TOM, YTO Aaneko uaylime orpaHuyeHus
ToproBnu, BusHeca v nepeaBUXKEHWS, NPUHATbIE B OTBET Ha 3NWUAEMUIO
COVID-19, coenatoT cBOEBPEMEHHOE UCMOMHEHNE HEKOTOPbIX LOrOBOPHbIX
NMPaBOOTHOLIEHWNA HEBO3MOXHbIM. CyllecTByeT KOHCEHCYC OTHOCUTENbHO
TOro, YTO Takue OrpaHWYeHns — 3TO TUMUYHble Mepbl, NPUHUMAEMble B
CBSI31 CO BCMblLLKOW 3aboneBanunin. B ABCTpun Takme Mepbl NpeaycMOTpeHbI
3akoHoM 0 bopbbe c 3aboneBaHUAMM, KoTopbiv Bbn NpuHAT B 1913 rogy.
TeM caMbIM, HeT HWKAKMX COMHEHWA B TOM, YTO CTOPOHbI, JINLIEHHbIE
BO3MOXHOCTM UCMONHWUTL CBOWM [0roBOpPHble o0bs3aTenbcTBa  BBUAY
TakKMX OrpaHUYyeHWUin, MOryT CCbINaTbCH Ha HemnpeoAoNMMyto cuny. Takxe
obLenpu3HaHHo, 4YTo TXENas puUHaHCOBasA CUTyaLMs, BO3HMKLIAA 1M3-3a
anngemum COVID-19, He npuocTaHaBnMBaeT nnaTéxHole obszaTenbCTBa,
eCNN 3T0 NPSMO He NpefyCMOTPEHO 3aKOHOM. [loroBopbl He MpekpaLlaTCcs
aBTOMaTU4YeCKK, eCIM 0AHA U3 CTOPOH UCMbITbiIBaeT PUHAHCOBbLIE TPYAHOCTH
n3-3a Mep no bopwbe ¢ COVID-19.

HeobxoonMMo cocpepoTounTbCcsl Ha HaMEPEHWW CTOPOH W MPUPOLE WX
[,0roBopa,YTobbl 0TBETUTHHA BONPOC O TOM, UMENa i MECTO HEMPEOA0AMMas
Cuna B CBA3M C X NPaBOOTHOLEeHWeM. EfBa 1 KTO-TO MOCMOPUT C TEM, YTO
3NUAEMUS KOPOHABMPYCa — 3TO HenpeaBuLeHHoe cobbiTve Ans TeX CTOPOH,
KOTOpble 3ak/Ilo4Man CBOMX LOroBopbl x0T Obl Ao cepenmHbl MapTa 2020
roga. OBbIYHO 3TO 3aBUCUT OT YPOBHSA OCBEAOMNEHHOCTM O 3aboneBaHun
N NPUHATBLIX Mep B KOHKPEeTHOM pervoHe. Ho, Kak npaBuio, CTOPOHbI He
MOryT npenBuietb cobeitve, nogobHoe anupemun COVID-19. Benbiwkm
3aboneBaHuni, KoTopble BAEKYT Mepbl, MOAOOHbIE MepaM, MPUHATHIM
B OTBET Ha Tekyllyl 3nuaeMuio, ciiyyatoTtcst pefko. Tak, ewé B 1812
rogy coctasutenb K Actpun, ®paHuy doH Llannnep, nogreepamn, yto
CTOPOHAaM HYXHO, B 4aCTHOCTU, YNOMSIHYTb 3aboneBaHMs B MOJIOXKEHUAX
CBOEro A0roBopa, MHaye ux Henb3s OyneT nofo3peBaTb B TOM, YTO OHM
nogymanu o 3abonesanusx (To ecTb npeasuaenu ux).

MpaBo 00ObIYHO [OMXKHO MNpPM3HaBaTb, 4YTO [OroBOpbl MpeKkpalLatTcs,
ecnu npekpaLialoT CyLiLecTBOBaTb OCHOBAHUS TakuWX LOroBOpOB. Takue
OCHOBaHMA MoryT ObiTb chopMynupoBaHbl MpsAMo. Takke OHW MoryT
BbITekaTb M3 XapakTepa [OroBopa W OXWAAHWWA cTOpoH. CerofHsLHAs
CUTyauusa noBavsana, K MNpuUMepy, Ha MHOXECTBO [OroBOPOB apeHAbl

* NoueHT kadenpbl npasa B YHusepcutete uM. 3urmyHaa @peiga s BeHe (Asctpus). MpesnaeHT MexancunnanHapHoi accoumalmm CpaBHUTENbHOTO
npaBoBefeHWs 1 MeXayHapogHoro yacTHoro npasa (IACPIL). YneH-koppecnoHaeHT MexayHapoaHoM akageMn CpaBHUTENbHOrO NPaBoBeAeHuUs
(AIDC/IACL). BHewTaTHbI# cOBETHUK dupMbl Specht & Partner v LUTaTHbIA COBETHMK MO 0pUAKYECcKUM BonpocaM HaumoHansbHoro 6aHka AscTtpun.
** TekcT NnpuMBeAEH B NepeBoje C OpUrMHana B TOM BUe, B KOTOPOM OH NpefCcTaBieH aBTOPOM, C HE3HaYUTEeNIbHbIMU PefakTOPCKUMU NpaBKaMy.
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n cornaweHu ob okasaHwuu ycnyr. [doroopbl 06 apeHie momelLeHUi
015 NpOBefeHWs opUANYecKon KOHGepeHUMM 3akioyaloTcsd Ha TOM
0CHOBaHWK, 4TO lopupmyeckas koHpepeHUns MoxeT bbiTb npoBefeHa. Ho
BOT Takuve OCHOBAHWUS yTpauMBalTCa — ClefoBaTeNlbHO, NpeKkpallaeTcs u
porosop. To Xe 0THOCUTCS K cornalleHnsam ob okasaHum ycnyr potorpados
¥ CMMKEPOB, 3aK/IOYEHHbBIM AJ1A TaKOro MeponpuaTUs.

Bnarogapa npuHUMNY aBTOHOMUM BONMM CTOPOH, CTOPOHbLI BrpaBe
JoroBopuTbcs 06 MCKIOYEHUM BO3MOXHOCTM  pacTOPrHyTb  CBOW
porosop. Ho 3geck npuMeHsoTca HekoTopble orpaHuyeHus. Bo-nepBbix,
cnepyeT BKIKYMTL MpsSiMOe yrnoMuHaHMe 3aboneBaHui, 4Tobbl foKkasaTh,
YTO CTOPOHbI HaMepeBafMCb YperyanpoBaTb CBOM MPaBOOTHOLLIEHUS
B C/lyyae 3NUAeMuKn, KOrAa 3akf4vanu LOrosop, W, BO-BTOpbIX, CledyeT
npefycMoTpeTb KOMMEeHcaUno 3a BKIIlOYeHWe Tako OroBOPKY B AOFOBOP.
MHaye cooTBeTCTBYytOLLEE MONOXEHWEe A0roBopa MoOXeT bbiTb MpU3HaHO
HecnpaBenUBLIM.

[MpaBo KOHTWHeHTanbHoW EBponbl oxBaTbiBaeT [AaBHIOW TpaguLuio
pearnmpoBaHus Ha cobbITUA, CXOXMe C TeKyLLen 3nnaeMnein KopoHasmpyca,
¥ Ha UX NOCNeACTBMSA A5 [OrOBOPOB. 34€Ch MOXHO COC/IaTbCs HA PUMCKOe
npaBo: eCiAn KTO-TO MOKWHYN CBOE apeHAoBaHHOe MoMelleHne u3-3a
CTpaxa, To OH/oHa He 06f3aHbl NNATUTL apeHfHyl NnaTy, eciy UMenoch
yBaXWTENIbHOE C TOYKM 3pEHWs NpaBa 0CHOBaHWe AJs Takoro cTpaxa [justa
causa timoris). B PuMckoi umMnepuu ecnv loam nokmaanu goma, cnacascb
OT YyMbl, Apyrux bonesHei unu Bparos, n bexanu B Apyrne NpoBUHLUM
“uMnepumn, oHW He bbinn 0653aHbl NNATUTL apeHAHylo MnnaTy, ecan ux
cTpax 6b1 060CHOBaHHBLIM C TOYKM 3pEHUs MpaBa, Aaxe ec/in peasibHou
onacHocTM He BbiNo. 3Ta HopMa noflyyuna AanbHelllee pa3BuUTHe B Npase
KOHTUHeHTanbHoi EBponbl v Bowna B MK OpaHumun n Asctpun. B Actpun,
B YaCTHOCTW, OHa NpUMeHsanach Bo Bpems [lepBoit MMPOBOW BOWHbI, KOraa
ntoAsAM B BOCTOYHOW YacTW ABCTPUICKON MMMEPUN NpUKa3blBaiv OTMEHSATb
Mpa3fHUKK, NpeKkpaLiaTe NPOAAXY aIkorofibHbIX HAMUTKOB MM NOKMAATb
“Xx nomeLLeHns BBUAY NpubanxeHns spara. Cxoxunm obpasomM aBcTpumnckue
apeHfaTopbl, KOTopble MUCMbITann Ha cebe BO3geNCTBME Mep, MPUHSATBIX
npoTtme anugemun COVID-19 n o0bg3aBwmnx Ux 3aKkpbiTb CBOU pecTopaHsbl,
oduChl UAN apyrue NoMeLLeHns, Brpase He NAaTUTb apeHHyo niary.

B pononHeHue K TpaguUMOHHBIM HOPMaM, MpUMeHAeMbiM B ABCTpUMN Ha
NpoTsXXeHUn yxke Bonee ABYX BEKOB, aBCTPUMCKWUW 3aKOHOAATeNb BBEN
HECKOJbKO rpaXaHCKO-MPaBOBbIX MOMOXEHWU B KAYeCTBe Ype3BblYaNHbIX
Mep pearnpoBaHusaHaanuaemmto COVID-19.TlpuBeay HeckonbKo NpMMepoB:
no 30 uioHa 2020 roga apeHpopaTenn He BMpaBe pacTOpPrHyTb AOrOBOP
apeHibl 3a HeynnaTy apeHZHOM nnatbl. ApeHpaTopbl TakXke He Brpase
B3bICKMBaTb HeonnayeHHyto apeHgHyto nnaty go 1 aueaps 2021 roga. Cpok
ynnatbl Nnobbix nnatexen no noTpebuTenbCKMM KpefuTaM U KpenuTam
ManbiM npegnpusatusaM He HactynuT o 1 nons 2020 r. B aToT nepuopg He
MOTYT HauYMCNATbCS HUKakMe MNPOLLeHTbl 3a HeynnaTy. 3aiMopaTenun He
BMpaBe pacTopraTb LOroBopbl 3aiMa. Hukakue [LOroBOpHble HEYCTOMKM He
HauucnsaTcs 3a Kakoe-nnbo HencnonHexnue B pesynstate COVID-19 nnn,
4TO KpawHe NbonbITHO, eCAN JOMKHUK MOXET UCMbITbIBaTh GUHAHCOBbLIE
TpygHoCTM. BOT nuWwb HekoTopble M3 HalwWx Tekylwmx Mep B obnactu
rpaZaHckoro npasa.
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Ot 6aHKoB TpebytoT NnepecMoTpeTh NpaBmna 06 oTkase OT NPUHY[UTENbHbIX
Mep Mo B3bICKAHMI 334O0JIKEHHOCTM M 0 NpobneMHblX KpeauTax. 3To
HeobxoouMo Ansa Toro, 4Tobbl M3bexxaTb MacCoOBOM HECOCTOATESIbHOCTU
6aHKoB.

BonblIMHCTBO CBfI3aHHbIX C KOPOHAaBMPYCOM Mep B TPaXXAaHCKOM
npaBe MOXHO KBanMduUUMpoBaTb Kak CBepxMMnepaTUBHble HOPMbI.
MexpyHaponHoe 4YacTHoe npaBo EC orpaHvmuyvBaeTr npuMeHeHue
WHOCTPaHHbIX CBEPXMMMEPATVUBHbIX HOPM 1 NpeaycMaTpUBaEeT NPUMeEHeHNe
HaLMOHaNbHbIX CBepxuMnepaTMBHbIX HopM. [lo cyTn, Mbl Habniopaem
aKTUBHOE BO3POXEHME NPUMEHEHNS NpaBa MecTa Cyfa 1, COOTBETCTBEHHO,
He[0CTaTOYHY0 KOOPAMHALLMIO TPAHCTPaHWUYHbIX Len.
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FLORIAN HEINDLER*

Speaker

COVID-19 as Act of God and Private Law
Regulation in Austria**

There is little doubt that the far-reaching restrictions on trade, business,
and mobility adopted in reaction to the COVID-19 pandemic will render
a timely performance of some contractual obligations impossible. There
is a consensus that the restrictions are typical measures adopted
in relation to the outbreak of diseases. In Austria, these measures
are prescribed in the Act Against Epidemic Diseases which has been
promulgated in 1913. Therefore, there is little doubt that parties, unable
to meet their contractual obligations due to such restrictions, can refer
to force majeure. It is also common ground that a difficult financial
situation caused by the COVID-19 pandemic does not suspend payment
obligations unless explicitly prescribed by the law. Contracts do not
cease automatically if one party is financially impaired due to COVID-19-
measures.

There is a need to focus on the intention of the parties and the nature
of the contract to answer whether a force majeure in relation to the
legal relationship has occurred. There is little doubt that the COVID-19
pandemic is an unforeseen event for parties contracting at least before
mid of March 2020. This, however, generally depends on the regional level
of awareness of the disease and the measures taken. Typically, parties
do not foresee an event like the COVID-19 pandemic. The outbreak of
a disease causing measures as in the current pandemic occurs rarely.
Therefore, as early as in 1812, the drafter of the Austrian Civil Code,
Franz von Zeiller, confirmed that parties need to particularly include a
reference to diseases in their contractual terms otherwise they cannot
be suspected to have thought about diseases.

The law, generally, has to acknowledge that contracts will terminate if
the grounds to enforce these contracts cease to exist. These grounds
can be formulated explicitly in a contract, but can also be derived from
the nature of the contract and the expectations of the parties. Today's
situation affects, for instance, many lease agreements and service
agreements. Lease agreements to rent premises for having a legal
conference are concluded on the grounds that a legal conference can
take place. These grounds ceased to exist. Accordingly, those contracts
terminate. The same applies to service agreements with photographers
and speakers concluded for such an event.

* Assistant Professor in law at Sigmund Freud University Vienna (Austria). President of the Interdisciplinary Association of Comparative and
Private International Law (IACPIL). Associate Member of the International Academy of Comparative Law (AIDC/IACL). Of Counsel of Specht &
Partner and permanent legal counsel of an Austrian Bank.

** The text is reproduced in the original language as submitted by the author, with minor editorial changes.
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Thanks to the principle of party autonomy, parties may agree to exclude
contractual termination rights. However, restrictions shall apply. First,
explicit references to diseases should be made to prove that the parties’
will was directed at regulating their relationship in case of a pandemic
when entering into a contract. Secondly, for the inclusion of such a clause
compensation should be awarded. Otherwise, a respective contractual
term could be found unfair.

Continental European law encompasses a long tradition of dealing with
events similar to the current COVID-19 pandemic and its effects on
contracts. Reference is made to Roman law: when someone left his or
her rented facilities out of fear, he or she would owe no rent if there was
a legally acceptable ground for fear (justa causa timoris). In the Roman
Empire, if people left their homes in fear of plague or other diseases, or
enemies, and escaped to other provinces of the Empire, they would owe
norentif their fear was based on legally acceptable grounds, even though
there was no real danger. This legal rule was refined in Continental
European law and is part of the French Code civil and the Austrian Civil
Code. It was applied in Austria, in particular, during World War One, after
people had been ordered to cancel festivities, to stop selling alcohol, or
to leave their premises in the eastern part of the Austrian Empire in the
face of the enemy approaching. Similarly, Austrian tenants affected by
measures against the COVID-19 pandemic obliging them to close their
restaurants, offices, or other premises are entitled to pay no rent.

In addition to traditional rules applied in Austria for more than two
centuries, the Austrian legislator has enacted several civil law provisions
as an emergency reaction to the COVID-19 pandemic. Some examples:
untilthe 30t of June 2020, lessors are neither entitled to terminate a lease
agreement due to non-payment of rents nor to claim the outstanding
rents earlier than on the 1¢' of January 2021. Also lenders are not entitled
to terminate credit agreements. Furthermore, any payment in relation to
consumer credits and credits to small enterprises will not become due
before the 1= of July 2020. During this period, no default interest rate
may be charged. In general, no contractual penalty shall be charged due
to any non-performance caused by COVID-19 or, most interestingly, if
the debtor would be suffering financial hardship. These are just some of
our current measures in civil law.

Banks are requested to reinterpret the rules on forbearance and non-
performing loans. This is necessary, to avoid massive insolvency of banks.

Most COVID-19 measures in civil law can be qualified as overriding
mandatory rules. EU private international law restricts the application
of foreign overriding mandatory rules and provides for the application
of domestic overriding mandatory rules. In effect, we will see a strong
revival of the application of forum law and, accordingly a lack of
coordination in cross-border cases.
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